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INTRODUCTION 

 

Transparency plays a major part in the government’s new proposals for a post-Brexit, 

procurement framework. The Cabinet Office’s Green Paper uses the terms ‘transparent’ or 

‘transparency’ no less than 64 times in its 82 pages. 1 But while the emphasis on transparency is 

welcome, it raises the question of why the government has not addressed the most conspicuous 

transparency defect in the UK’s procurement arrangements: much of the information the public 

might seek about public sector contracts is beyond the reach of the Freedom of Information Act 

(FOIA).  

Unless this is addressed, the proposals will fail to achieve one of the Green Paper’s central 

objectives, variously described as ‘[e]nsuring open and transparent contracting’,2 ‘embedding 

transparency by default throughout the commercial lifecycle’, 3  basing the reforms on 

‘transparency, competition and objective criteria in decision-making’, 4  ‘ensuring open, 

transparent, non-discriminatory behaviours and processes’,5 ensuring that ‘processes and 

decisions can be monitored and scrutinised…and decision- makers are held accountable for 

spending public money’6 and addressing the ‘limited transparency of what takes place’ after 

contracts are awarded.7  

FOIA applies to information which a public authority holds about its contracts. But much 

information about an outsourced contract is held by the contractor. This information is not 

subject to FOIA unless the contract itself brings it within scope. This will only happen where the 

contract entitles the authority to obtain the information from the contractor. If the two parties 

do not agree on such clauses, there will be no public access to contractor-held information. 

Why should the public’s statutory right to know depend on whether the parties to the contract 

agree to permit it? If a service is provided for the public’s benefit, and paid for by the public, the 

public should be able to scrutinise the provision of that service, regardless of who the provider 

is. This loophole fundamentally undermines the transparency of the UK’s procurement regime . It 

leaves vital information about contracted-out services inaccessible to the public 

 
1 Cabinet Office, Transforming public procurement, CP353, December 2020 
2 This is the title of chapter 6 of the Green Paper 
3 Green Paper, paragraph 6 
4 Green Paper, paragraph 25 
5 Green Paper, paragraph 25 
6 Green Paper, paragraph 33 
7 Green Paper, paragraph 162 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/943946/Transforming_public_procurement.pdf
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FOIA provides a right of access, subject to exemptions, to information held by public authorities. 

The information ‘held’ by a public authority includes information ‘held by another person on 

behalf of the authority’.8 A common sense interpretation of this would mean that when a 

contractor provides a service on an authority’s behalf, the information which the contractor 

holds about that service is held on the authority’s behalf and is subject to the Act.  

Unfortunately, that is not how the provision has been interpreted by the Information 

Commissioner and the Tribunal which deals with appeals. Contractor-held information is only 

considered to be held on the authority’s behalf if the contract itself entitles the authority to obtain 

that information from the contractor. In the absence of specific contractual provisions, the public 

will have no right of access to this information. 

The contract is likely to require the contractor to provide the authority with information that it 

needs to monitor the delivery of the service. This may not be the information sought by service 

users who feel their needs are not properly taken into account. Nor will satisfy the demand for 

accountability.  

The consequences may be that the public’s right of access may vary from authority to authority, 

depending on the terms that each has negotiated with its contractors. Another is that public’s 

right to information will take a sudden dive with each outsourced contract. Where an authority 

delivers a service itself, all information it holds about the service is subject to FOIA. Once it is 

outsourced, much of the information held by the contractor is likely to become inaccessible. 

There may be an element of fiction to this arrangement. Where an authority seeks information 

for its own use, the contractor may provide it as a matter of good will, regardless of any 

contractual requirement. Where a member of the public seeks such information it can be denied 

on the grounds that the contract does not entitle the authority to it. 

The problem in practice 

Examples of information withheld because the authority has no contractual right to the 

information include: 

Fire risks in a PFI hospital  

In 1999, the Wye Valley NHS Trust entered into a £453 million PFI scheme with Mercia 

Healthcare Limited to construct and manage Hereford County Hospital. In 2012, the 

Trust identified potential fire safety defects in the hospital. Mercia instructed Carillion, 

which had constructed the building to report on the issue. However, an FOI request for 

 
8 FOIA section 3(2)(b) 
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the report was refused. The Information Commissioner concluded that the survey was 

not covered by FOI because it was not held by or on behalf of the trust. On appeal, the 

First-tier Tribunal upheld the IC’s decision.9 

Conduct of TV licensing officers  

The TV licensing system is administered by Capita Business Services under a contract 

with the BBC. In February 2017, an undercover investigation revealed that Capita’s 

enforcement officers received bonuses if they caught 28 licence fee evaders each week 

and alleged that some were deliberately targeting vulnerable people to maximise their 

income. 10  The BBC’s Director-General ordered Capita to conduct an internal 

investigation. However, the BBC refused an FOI request for the completed report 

explaining that while Capita held it, it did not do so ‘on behalf of’ of the BBC, which 

therefore could not be required to disclose it.11 

Missed bin collections 

Waverley Borough Council was asked for the number of missed bin collections during 

2018, 2019 and 2020. It provided the data for the periods up to October 2019 but said 

that subsequent data ‘is now held by the contractor’.12 

Websites or types of content blocked on computers at council libraries 

Harrow Council,13 Wandsworth Council14 and Greenwich Council15 were unable to say 

what if any Internet blocks were applied to publicly accessible computers at their 

libraries. They explained that they had contracted out the running of their libraries and 

the contractor, not the council, was responsible for any restrictions on the accessible 

content. 

The number of employees working for council contractors on ‘zero-hour’ contracts 

In response to the aboe request, Brent Council replied that they ‘do not hold information 

on employment statuses within contracted organisations’. Brighton and Hove City 

Council replied that it ‘is held by our contractor Mears’ and was not subject to FOI as 

‘Mears will hold this information for their own purposes’.  

 
9 First-tier Tribunal, Decision EA/2016/0125, Sid Ryan v Information Commissioner and Wye Valley NHS Trust, 7 April 2017 
10 Daily Mail, BBC's TV licence bullies are exposed: How ruthless bosses order staff to catch 28 people a week for bonuses of 
£15,000 a year, 27 February 2017 
11www.whatdotheyknow.com/request/404449/response/1018419/attach/2/IR2017047%20Response.pdf?cookie_passthro

ugh=1 
12 www.whatdotheyknow.com/request/missed_bin_collections_data_287#outgoin 
13 www.whatdotheyknow.com/cy/request/269358/response/656494/attach/html/2/Response%20not%20held.pdf.html 
14 www.whatdotheyknow.com/request/foi_request_for_internet_search_31 
15 https://www.whatdotheyknow.com/request/content_filtering_software_11 

https://informationrights.decisions.tribunals.gov.uk/DBFiles/Decision/i1986/Ryan,%20Sid%20EA.2016.0125%20(7-04-17).pdf
https://www.whatdotheyknow.com/request/404449/response/1018419/attach/2/IR2017047%20Response.pdf?cookie_passthrough=1
https://www.whatdotheyknow.com/request/404449/response/1018419/attach/2/IR2017047%20Response.pdf?cookie_passthrough=1
http://www.whatdotheyknow.com/request/missed_bin_collections_data_287#outgoin
http://www.whatdotheyknow.com/cy/request/269358/response/656494/attach/html/2/Response%20not%20held.pdf.html
http://www.whatdotheyknow.com/request/foi_request_for_internet_search_31
https://www.whatdotheyknow.com/request/content_filtering_software_11
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Prison referrals on grounds of mental health or in relation to victims of torture 

The Ministry of Justice was asked for the number of referrals made to the governors of 

Peterborough and Thameside prisons due to concerns about prisoners’ mental health or 

experience as victims of torture. The two prisons are run by contractors Sodexo and 

Serco respectively. The MOJ replied that it had made enquiries of the Prison and 

Probation Service employed Controllers, who liaise with the contractors at each prison 

who had replied that the information was not held ‘by their offices’ and ‘is therefore not 

held by the MOJ’.16 

The non-statutory approach 

 

The government has long argued that leaving access to be dealt with under the contract is 

preferable to establishing a right under FOIA itself. In 2012 the Coalition Government resisted 

extending FOIA to contractor-held information but recognised that its ‘light-touch approach 

requires a considerable degree of goodwill and cooperation on the part of public authorities and 

contractors alike…Should the results be inadequate we will consider what other steps, including 

the possible designation of contractors…[under FOIA] might be necessary to ensure 

accountability’.17  

That approach continues. Public authorities are encouraged, but not required, to specify in the 

contract what information will be accessible to the public. The FOIA code of practice issued by 

the Cabinet Office states:  

‘As more public services are contracted out to the private sector it is important that they 

are delivered in a transparent way, to ensure accountability to the user and taxpayer. 

There will be some circumstances when contractors hold information about contractual 

arrangements on behalf of a public authority which will then be subject to the Act. 

It is important that contractors and public authorities are clear what this information is, 

and that it is made readily available to the contracting public authority when it receives 

requests under the Act.’18 

This passage falls notably short of expressly telling authorities to ensure that the contract 

guarantees that they can obtain the information which may be needed by the public or for the 

purpose of accountability.  

 
16www.whatdotheyknow.com/request/531183/response/1273133/attach/3/Reply%20FOI%20181108024.pdf?cookie_pass
through=1 
17 Ministry of Justice, Government Response to the Justice Committee’s Report: Post-legislative scrutiny of the Freedom of 
Information Act 2000, paragraph 57, November 2012 
18 Cabinet Office, Freedom of Information Code of Practice, paragraphs 9.1 and 9.2, 4 July 2018 

http://www.whatdotheyknow.com/request/531183/response/1273133/attach/3/Reply%20FOI%20181108024.pdf?cookie_passthrough=1
http://www.whatdotheyknow.com/request/531183/response/1273133/attach/3/Reply%20FOI%20181108024.pdf?cookie_passthrough=1
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/217298/gov-resp-justice-comm-foi-act.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/217298/gov-resp-justice-comm-foi-act.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/744071/CoP_FOI_Code_of_Practice_-_Minor_Amendments_20180926_.pdf
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A more ambitious approach is provided by in the Model Services Contract which central 

government bodies are advised to use for contracts worth over £10 million. Since 2016 this 

contract has contained a ‘transparency clause’ providing that the contract itself will be 

published, minus any exempt information. It also asks the parties to list other disclosable 

information. Significantly, it contains a standard clause specifying that the contractor agrees to 

supply to the authority on request ‘any Information it holds that is…reasonably relevant to or that 

arises from the provision of the Services’. 19 This broad class of information would then be held on 

the authority’s behalf and be subject to FOIA. 

But government bodies are not obliged to include this model clause in their contracts. The 

Information Commissioner’s Office has reported that research carried out for it in 2018 

had looked for published contracts valued over £10 million that included this provision 

but could not find a single one.20 

The ICO also searched for other provisions relating to transparency in contracts. From a survey 

of 500 contracts referred to on UK public procurement portals that were open and accessible it 

identified 55 contracts which had been published along with their associated documents but 

found ‘no evidence that the parties had specified and agreed what information would be 

held on behalf of a public authority in the event of an information request.’21 

The failure of the voluntary contractual approach to disclosure could hardly be more 

convincingly demonstrated. 

Overseas experience 

Many national FOI laws around the world already cover contractors delivering public services 

for public authorities, either by requiring the contractor to respond to FOI requests itself or by 

establishing that requests to the public authority can be made for information held by its 

contractors. These include the laws of Australia, Bangladesh, Estonia, Germany, Ghana, Hungary, 

Ireland, Italy, Kenya, Malawi, New Zealand, Nigeria, Pakistan, Poland, Sierra Leone, Sri Lanka, 

South Africa, Spain, Trinidad & Tobago and Ukraine. 

Some of these FOI laws have included contractors since they were first introduced. For example, 

New Zealand’s Official Information Act, passed in 1982, provides that: 

‘Any information held by an independent contractor engaged by any public service 

agency or Minister of the Crown or organisation in his capacity as such contractor 

 
19 Model Services Contract clause 23.6 
20 Information Commissioner’s Office, Outsourcing Oversight? The case for reforming access to information law, page 36  
21 Outsourcing Oversight, page 37 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/935505/Model_Services_Contract_v1.07A__England_and_Wales_.pdf
https://publications.parliament.uk/pa/cm201012/cmselect/cmpubacc/1814/1814.pdf
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shall, for the purposes of this Act, be deemed to be held by the public service agency 

or Minister of the Crown or organisation.’22 

 

Others which did not initially cover contractors were amended to do so in light of the subsequent 

expansion in outsourcing. Ireland’s FOI Act passed in 1997 was amended in 2014 to include a 

provision stating that: 

‘A record in the possession of a service provider shall, if and in so far as it relates to 

the service, be deemed for the purposes of this Act to be held by the FOI body’23 

 

A slightly different approach was adopted under Australia’s 1982 FOI Act, which was 

subsequently amended to require public agencies outsourcing public services to include clauses 

in the contracts requiring the contractor to supply relevant documents to the agency if they had 

been requested under the Act.24  

Scotland’s FOI Act has also legislated to bring contractors responsible for running prisons and 

local authority leisure centres directly under FOI.25 

Support for extending FOI to contractors 

There is significant support for FOIA to extended to contractors: 

• In her 2019 report to Parliament ‘Outsourcing Oversight’, the Information 

Commissioner stated that ‘[t]he laws are no longer fit for purpose’ and urged that 

contractors should be brought under FOIA.26 

• The Commissioner renewed these calls in 2021 following the huge number of 

contracts awarded by the Government during the Covid-19 crisis saying ‘[t]he 

pandemic has only accelerated the range of actors involved in the delivery of public 

services. The same accountability should apply to the private sector that is delivering 

fundamental public services.’27  

 
22 Section 2(5) of the Official Information Act 1982 
23 Section 11(9)) of Ireland’s Freedom of Information Act 2014. “Service provider” is defined in section 2 as “a person who, 
at the time the request was made, was not an FOI body but was providing a service for an FOI body under a contract for 
services and contract for services in this definition includes an administrative arrangement between an FOI body and 
another person” 
24 Section 6C of Australia’s Freedom of Information Act 1982 (as amended) 
25 The Freedom of Information (Scotland) Act 2001 (Designation of Persons as Scottish Public Authorities) Order 2016 
26 Outsourcing Oversight, page 3 
27 Oral evidence: Online harms and the ethics of data to the House of Commons Digital, Culture, Media and Sport 
Committee, Sub-Committee on Online Harms and Disinformation, HC 646, 26 January 2021 

https://www.legislation.govt.nz/act/public/1982/0156/latest/DLM64790.html
http://www.irishstatutebook.ie/eli/2014/act/30/section/11/enacted/en/html#sec11
https://www.legislation.gov.au/Details/C2020C00366
https://www.legislation.gov.uk/ssi/2016/139/contents/made
https://committees.parliament.uk/oralevidence/1586/pdf/
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• In 2018 the Public Administration and Constitutional Affairs Committee called on the 

government to ‘work with the Information Commissioner to ensure that revisions to 

the Freedom of Information Act address her concerns.’28 

• The Institute for Government recommended in 2019 that the ‘Government should 

update freedom of information (FOI) laws to ensure that the public has access to key 

information about services delivered by external suppliers’ adding ‘the arguments 

against extending FOI are weak’. 29 

• The Committee on Standards in Public Life said in 2018: ‘The lack of reach of the 

Freedom of Information Act into activities of public service providers has reached a 

point where it is out of step with public expectations’ and urged the Government to 

‘hold a public consultation on the question of expanding the Freedom of Information 

Act’.30 

• In 2011 the Public Accounts Committee recommended: ‘Freedom of information 

should be extended to private companies providing public services’.31 In 2012, the 

committee said: ‘where private companies provide public services funded by the 

taxpayer, those areas of their business which are publicly funded should be subject to 

the Freedom of Information Act provision’.32  

• The Independent Commission on Freedom of Information, set up by the government 

to review the FOI Act, recommended in 2016 that ‘information concerning the 

performance or delivery of public services under contract should be treated as being 

held on behalf of the contracting public authority’.33  

• The House of Commons Justice Committee said in 2012: ‘[t]he right to access 

information must not be undermined by the increased use of private providers in 

delivering public services.’34  

• The Open Government Network, representing civil society organisations committed 

to improving transparency in government, wrote to the Cabinet Office 2016 in 

support of extending FOI.35 

 
28 Public Administration and Constitutional Affairs Committee, After Carillion: Public sector outsourcing and contracting, 
Seventh Report of Session 2017–19, HC 748, 9 July 2018 
29 Institute for Government, Government outsourcing: what has worked and what needs reform?, page 66 
30 Committee on Standards in Public Life, The Continuing Importance of Ethical Standards for Public Service Providers, page 
7, June 2014 
31 Public Accounts Committee, Lessons from PFI and Other Projects, 44th report of session 2010-12, HC 1201, 18 July 2011 
32 Public Accounts Committee, Department for Work and Pensions: the Introduction of the Work Programme, 85th report of 
session 2010-12, HC 1814, 15 May 2012 
33 Independent Commission on Freedom of Information, Report, page 52, March 2016 
34 Justice Committee, Post-legislative scrutiny of the Freedom of Information Act 2000, page 88, 3 July 2012 

https://www.instituteforgovernment.org.uk/sites/default/files/publications/government-outsourcing-reform-WEB.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/336942/CSPL_EthicalStandards_web.pdf
https://publications.parliament.uk/pa/cm201012/cmselect/cmpubacc/1201/1201.pdf
https://publications.parliament.uk/pa/cm201012/cmselect/cmpubacc/1814/1814.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/504139/Independent_Freedom_of_Information_Commission_Report.pdf
https://publications.parliament.uk/pa/cm201213/cmselect/cmjust/96/96.pdf
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The Green Paper’s proposals  

The Green Paper recognises that procurement transparency should be improved. Its proposals 

include 

• Requiring all contracting authorities to publish procurement and contracting data 

throughout the commercial lifecycle in a format compliant with the Open Contracting 

Data Standard.36 

• Establishment of a central digital platform for all procurement and contracting 

data.37  

•  Requiring contracting authorities to record and publish information on contracts 

including key performance indicators and contract amendments’ prices.38 

However, these will measures will not address the accountability gap produced by the loophole 

in FOIA.  

Key performance indicators, for example, would provide only a very thin account of how the 

public service is being performed. As the ICO has stated: 

 ‘publishing selected KPIs would not provide the necessary level of accountability… FOIA 

and the EIR significantly enhance our democracy because the legislation rebalances 

power and gives people enforceable rights to access the information they want to see, 

not only what is made available to them.’39 

Closing the contractor loophole: a dual approach 

We believe this issue should be dealt with by: 

• Bringing the very largest contractors directly under FOI in their own right. Research by 

the Institute for Government shows that the government procurement market has 

become increasingly concentrated, with strategic suppliers – those that have central 

government contracts worth more than £100m a year – accounting for a fifth of 

 
35 Open Government Network, Proposal to extend Freedom of Information to all public contractors, 10 March 2016. 
36 Green paper, paragraph 171 
37 Green paper, paragraphs 178-9 
38 Green Paper, paragraph 183 
39 Outsourcing Oversight, page 37 

https://www.opengovernment.org.uk/2016/03/10/proposal-to-extend-freedom-of-information-to-all-public-contractors/
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published procurement spend in 2016/17, up from an eighth in 2012/13.40 These vast 

contractors, whose business largely comes from the public sector, would have the 

resources to deal with FOI requests themselves. 

• Other contractors would not be directly subject to FOIA in their own right, but an 

amendment to the Act could be used to deem the information which they hold about 

their contracts with a public authority as held on the authority’s behalf. This would not 

require these bodies to acquire special expertise in handling 

 

______________________________

 
40 Government outsourcing: what has worked and what needs reform?, page 22. 

https://www.instituteforgovernment.org.uk/sites/default/files/publications/government-outsourcing-reform-WEB.pdf
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