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Introduction  
 

We welcome the opportunity to respond to the Scottish Government’s proposals 

for a Freedom of Information (Amendment) (Scotland) Bill. We support most of 

the proposals in the Bill. However, we are strongly opposed to the proposed new 

absolute exemption for information relating to communications with senior 

members of the Royal Family. We do not see how this fits with the Government’s 

stated reason for bringing forward the Amendment Bill, which was to “strengthen 

and improve” the legislation1. Although we support an extension to the 6 month 

time limit for prosecuting an offence under section 65(1) of FOISA, we think the 

proposed extension to 12 months is insufficient. Finally, we think the Government 

is missing an opportunity to strengthen the legislation in other areas, most 

notably by failing to use the power in section 5 of FOISA to extend coverage of 

the legislation. We believe this will lead to the public’s rights to information 

diminishing over time and failing to keep pace with changes in the delivery of 

public services.  

 

 
Do you agree with the proposed amendment allowing greater flexibility to 
consider the lifespan of exemptions? 
 
We support the amendment in the draft Bill to enhance the order-making power 

under section 59 of FOISA, to provide greater flexibility in determining the 

lifespan of the exemptions at section 58(1). We welcome the fact the draft Bill 

also adds flexibility in respect of the lifespan of the exemptions in section 58(2). 

We note the consultation paper states that there are “no plans at this time” to 

reduce the lifespan of these exemptions.2 However, we think the Government 

should take the opportunity to reduce the lifespan of some of these exemptions in 

the intended forthcoming section 59 order. We make further comments about the 

lifespan of these and other exemptions which can apply in perpetuity below.  
                                                
1 Scottish Government news release, 26/1/11 
2 Paragraph 6 



 

 

2 

With a view to the intended section 59(1) Order and the Scottish 
Government’s preliminary views, please provide any comments you may 
have regarding specific exemptions, for example section 33(1), section 36 
or section 41(a).  
 

The consultation paper states that the Government’s intention is to reduce the 

period of time after which a record becomes a ‘historical record’ from 30 years to 

15 years for all exemptions at section 58(1) other than those at sections 36 

(confidentiality) and 41(a) (communications with Her Majesty etc.)3. The effect of 

such a change would be that the exemptions for relations within the UK (section 

28), policy formulation (section 29), effective conduct of public affairs (section 

30), commercial interests (section 33(1)), court records (section 37) and audit 

functions (section 40) could not be used to withhold information more than 15 

years old. We welcome the intention to move to a 15 year lifespan for these 

exemptions.   

 

We particularly welcome the intention to reduce the lifespan of section 33(1) to 

15 years. We strongly agree with the view of Scottish Ministers that commercial 

information loses its sensitivity over a relatively short period of time4. The 

consultation paper states that although some concerns were raised about 

reducing the lifespan of section 33(1), these were “very limited” and “no 

examples of trade secrets…were provided in responses to the consultation.”5 We 

would add that, given the intention to retain the lifespan of the exemption for 

breach of confidence at 30 years, confidential business information may qualify 

for protection under section 36(2) even after section 33(1) has been disapplied.  

 

We accept that there may be valid reasons to maintain the lifespan of section 

36(2) at 30 years, in particular to protect social work records of the deceased, 

which are not protected by the section 38 exemption for personal information. But 

we believe section 36(1) could safely be reduced. The equivalent exemption in 

                                                
3 Paragraph 14 
4 Paragraph 17  
5 Paragraph 16 
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section 42 of the UK FOI Act has been reduced to 20 years as a result of 

amendments in the Constitutional Reform and Governance Act 20106, though 

these changes have not yet been brought into force.  

 

We question the need for some of these exemptions at section 58(2) to apply for 

60 or 100 years. The exemption for the conferring of honours (section 41(b)) is 

currently only disapplied after 60 years. It is not clear why this prolonged period 

should be necessary given that information about living individuals considered for 

honours would qualify for protection under section 38 (personal information) 

during their lifetime. We also note that the UK Information Commissioner has 

recently ruled that the public interest favoured disclosing information about 

deceased individuals who had turned down honours between 1951 and 1999, 

though he found the balanced favoured withholding more recent information7.  

The Cabinet Office complied with the Commissioner’s decision and published this 

information in January 20128.  

 

The law enforcement exemption is currently only lifted after 100 years. It is 

difficult to see in what circumstances information would need to be withheld for 

that period, which is well beyond the point at which any prosecution for an old 

offence could be brought. Other exemptions already protect confidential 

informants (section 34(3)) and the safety of an individual (section 39(1)), which 

both apply in perpetuity.  

 

We also question the need for some exemptions to apply indefinitely. For 

example, the extremely broad exemption for investigations and proceedings 

(section 34(1)(a)) applies amongst other things to all information obtained by 

investigating authorities which could have led to criminal proceedings, even if 

none were actually brought or even contemplated. It is often justified by the need 

to reassure potential witnesses that any statements they make will not be 

                                                
6 Constitutional Reform and Governance Act 2010, section 46 and schedule 7 
7 Decision Notice FS50370643 
8 https://update.cabinetoffice.gov.uk/resource-library/freedom-information-release-individuals-
now-deceased-who-refused-honours 
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disclosed under FOISA. However, witness statements themselves are already 

protected by the exemptions relating to confidential informants (section 34(3)), 

the prevention or detection of crime (section 35(1)(a)), the apprehension or 

prosecution of offenders (section 35(1)(b)), the administration of justice (section 

35(1)(c)), personal information (section 38) and breach of confidence (section 

36(2)). We believe this exemption could be disapplied at a relatively early point, 

making peripheral information more accessible, without undermining what is said 

to be its core purpose.  

 

We question why it should be proposed that the exemption for research 

information (section 27(2)) should apply indefinitely.  

 

The Environmental Information (Scotland) Regulations (EISRs) appear to contain 

no mechanism for exceptions to be disapplied after 30 years or any other period. 

This means that, in theory, environmental information held by a Scottish public 

authority could be withheld beyond 30 years even though equivalent discussions 

on other subjects would have to be disclosed. We believe the EISRs should be 

amended to bring them into line with the lifespan of the equivalent FOISA 

exemptions.   

 

 

Section 41(a) Communications with Her Majesty etc. 

 

We strongly disagree with the proposed new absolute exemption for information 

relating to communications with the monarch, heir and second in line to the 

throne. The new exemption would apply for 20 years or until 5 years after the 

death of the individual concerned, whichever is later. The consultation paper 

explains the decision to introduce the amendment as follows: 
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“Scottish Ministers consider that it is appropriate to broadly mirror the  

amendments introduced by CRAG in the interests of a common 

approach throughout  the UK to the treatment of information relating to 

Her Majesty.”9 

 

The amendment to the UK FOI Act was introduced with minimal parliamentary 

scrutiny in the ‘wash-up’ period prior to the dissolution of Parliament before the 

2010 general election. It appears to have been prompted by FOI requests for 

Prince Charles’ correspondence with government departments. The UK 

Information Commissioner has upheld the departments’ refusals in these 

cases10, though the decisions are currently subject to an appeal to the Upper 

Tribunal. These decisions were based not only on the exemption for 

communications with the Royal Family, but also on the exemptions for personal 

data and breach of confidence.  

 

The Commissioner’s decisions, though they did not explicitly say so, left open the 

possibility of disclosure where, for example, Prince Charles’ intervention proved 

to have a decisive effect on government policy. We think that is appropriate.  

 

 

Section 65 offence 
 

Do you agree with the proposed amendment increasing the relevant time 
period to 12 months?  
 

An authority which deliberately destroys a requested record, in order to prevent 

its disclosure, commits an offence under section 65 of FOISA. However, section 

136(1) of the Criminal Procedure (Scotland) Act 1995 prohibits a prosecution 

from being brought more than 6 months after the offence has been committed. 

The delays which often occur in responding to requests and carrying out internal 

reviews mean that more than 6 months may have passed before the applicant is 
                                                
9 Paragraph 23 
10 See for example Decision Notice FS50114757, Cabinet Office, 15 December 2009 
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in a position to complaint to the Scottish Information Commissioner. If the 

deliberate destruction of the record is then discovered, it will be too late to mount 

a prosecution.  

 

We welcome the proposal to extend the time limit for prosecutions under s.65(1) 

of FOISA. However, we question whether an extension to 12 months is sufficient 

and would enable a prosecution to be brought in all cases.   

 

We think it should be possible to prosecute for this offence provided proceedings 

are brought within 6 months of sufficient evidence of it coming to the prosecutor’s 

knowledge – rather than within 6 months of the offence being committed – 

provided this is done within 2 years of the offence occurring. The time limit for 

prosecuting a number of other offences has been extended in this way.11  

 

Alternatively, instead of being an offence that is prosecutable in the sheriff courts, 

it ought to be prosecutable either in the sheriff courts or the High Court. The UK 

Information Commissioner recently called for such an amendment to section 77 

of the UK FOI Act.12 

 

We urge Scottish Ministers to make an equivalent amendment to Regulation 19  

of the Environmental Information (Scotland) Regulations.  

 

                                                
11 See for example: section 31 of the Animal Welfare Act 2006; section 11A of the Employment 
Agencies Act 1973 (inserted by paragraph 5 of Schedule 7 of the Employment Relations Act 
1999); section 64A of the Public Health (Control of Disease) Act 1984 (inserted by paragraph 22 
of Schedule 11 of the Health and Social Care Act 2008); section 12(4A) of the Theft Act 1968 
(inserted by section 37 of the Vehicles (Crime) Act 2001; section 129 of the Fair Trading Act 
1973; section 431 of the Insolvency Act 1986; regulation 14(1) of the Consumer Protection from 
Unfair Trading Regulations 2008 No. 1277 and section 13 of the Climate Change and Sustainable 
Energy Act 2008, which extended the time limits for prosecuting a failure to comply with the 
energy conservation requirements of the Building Act 1984. 
12 Christopher Graham, Oral Evidence to Justice Committee on The Work of the Information 
Commissioner, 13 September 2011, Uncorrected Transcript of Oral Evidence to be published as 
HC 1473-I, Q21 
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Extension in coverage 
 
We were deeply disappointed by the Scottish Government’s decision not to 

proceed with proposals to make private contractors subject to FOISA. In 

December 2009, the Scottish Government announced that it was considering 

extending FOISA to contractors who build and maintain hospitals and schools, 

who operate and maintain trunk roads under the PFI initiative or who run privately 

managed prisons or provide prison escort services. Only contracts above certain 

values would have been covered. Trusts running local authority sports, leisure 

and cultural facilities were also being considered for inclusion along with the 

Glasgow Housing Association and the Association of Chief Police Officers in 

Scotland. However, in January 2011, the government announced the proposals 

would not proceed citing opposition from the bodies concerned.  

 

The Government’s response to the consultation recognised that enactment of the 

Amendment Bill could provide an opportunity for an Order under section 5 to 

come into force and stated that the Government would reassess the arguments 

for extending the coverage of FOISA at a later stage in the Bill process.13 We 

urge it to do so.  

 

The UK Government has recently extended the FOI Act to the Association of 

Chief Police Officers, UCAS and the Financial Ombudsman Service. It is also 

consulting with a view to designating under the Act a number of additional bodies 

which appear to have public functions such as the Law Society and Local 

Government Association.14 It has also promised to consult housing 

associations.15 We believe the Scottish Government should adopt a similar 

approach.  

                                                
13 Extension of coverage of the Freedom of Information (Scotland) Act 2002, Scottish 
Government response paper, January 2011 
http://www.scotland.gov.uk/Resource/Doc/175356/0112479.pdf 
14 A full list of the bodies being consulted by the Ministry of Justice about FOI coverage was 
disclosed in response to a FOI request by the Campaign for Freedom of Information 
http://foia.blogspot.com/2011/12/moj-discloses-further-details-about.html 
15 http://www.communities.gov.uk/news/corporate/1930171 


