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Introduction 
 
The first year of the Freedom of Information (Scotland) Act has resulted in the disclosure 
of a substantial volume of previously unavailable information and laid the foundations for 
what we hope will be a fundamental shift towards a more open and accountable society. 
 
Charges for information 
 
We would not wish to see any change in the arrangements for charging for information, 
whether this involved reducing the cost limit, increasing the hourly rate at which staff time 
is accounted for, allowing requests to be aggregated for charging purposes or permitting a 
wider range of activities to be taken into account in considering whether the cost limit has 
been reached. 
 
We think such moves would be harmful, particularly at this early stage in the Act's life. 
Many authorities have yet to fully embrace the principles of the legislation and are 
responding to requests defensively, seeking reasons to withhold information rather than to 
provide the maximum disclosure. A significant number of requests are being ignored 
altogether, or responded to without regard to the Act's requirements.1 
 
The key task at present is to remove existing barriers to openness and persuade authorities 
to deal with requests in accordance with the letter and spirit of the legislation. Providing 
new grounds on which they can defend themselves against requests, by increasing 

                                                
1 According to the Scottish Information Commissioner’s 2005 annual report: “We do not know how 
many requests go unanswered in Scotland, but 17% of all FOI appeals and 27% of all EIR 
information appeals to my office are for mute and deemed refusals. Often when I contact the public 
authority about the appeal they then release the information that had been requested. But this may 
be months after the original request was submitted.” 
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charging, or allowing more requests to be refused on cost grounds, would be highly 
counter-productive. 
 
At this stage in the Act's life, it is likely that many authorities will find the legislation 
difficult and time-consuming, precisely because it is still new.  Requests will frequently 
raise unfamiliar, time-consuming issues on which the Scottish Information Commissioner’s 
decisions so far provide little relevant case law.  This will change with time.  
 
Authorities may also find that they are able to reduce the demands made of them by more 
proactive disclosure of information, and by providing greater assistance to applicants so as 
to reduce any perceived need to make unnecessarily broad requests. A volume of requests 
which authorities currently find burdensome may not present the same difficulties in future. 
They should not prompt any increase in fees or reduction in the cost limits. 
 
In any event, we note that the SIC has adopted  a definition of a “vexatious” request which 
may permit multiple requests, each below the cost threshold, to be refused if their effect is 
to impose a significant burden on the public authority and a reasonable person would 
regard them as manifestly unreasonable or disproportionate.2  This provides significant 
additional protection to authorities. 
 
Section 60 code - charges 
 
We note that the section 60 code of practice wrongly describes the Act's provisions relating 
to multiple requests. Paragraph 28 of the code states that authorities are entitled to refuse a 
series of related requests where the cumulative cost of dealing with them exceeds the cost 
limit, and suggests that in these circumstances authorities should consider publishing the 
information concerned on their web site.  
 
This should be amended to reflect the fact that the fees regulations (a) do not permit the 
costs of multiple requests from the same requester to be aggregated at all and (b) allow the 
costs of multiple requests from different requesters to be aggregated only if the authority 
publishes the information in question within 20 working days.  
 
Charges for environmental information 
 
We are concerned at the possibility that charges for environmental information under the 
Environmental Information (Scotland) Regulations may be substantially higher than those 
under the FOI(S)A. The EIS(R)s permit a “reasonable amount” to be charged for 
environmental information. Although requests cannot be refused purely on the grounds that 
the cost of responding would exceed £600 the other differences may be more significant.  
In particular, the FOI requirements that the first £100 of any charges be waived and that 
charges for staff time be limited to a maximum of £1.50 an hour  (ie 10% of £15/hour) do 
not apply. 
 

                                                
2 Decision 62-2005 
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The potential discrepancy is illustrated by the Scottish Environmental Protection Agency's 
charging policy.3 This states that charges will be waived for the first 7 hours of work under 
both regimes. Thereafter, the hourly charge will be £1.50 for non-environmental 
information but £25 for environmental information. This would mean that a request 
involving 20 hours of work would cost £20 for non-environmental information but £325 for 
environmental information.4  For a request involving 40 hours work the charge would be 
£50 for non-environmental information but £825 for environmental information.5 We do 
not know to what extent SEPA actually charges at these levels, but see no justification for 
such enormous discrepancies.  
 
It cannot be consistent with the objectives of the Aarhus treaty or the EU directive on 
public access to environmental information for environmental information to be vastly 
more expensive to obtain than other kinds of official information. In particular, we think a 
charge for environmental information that is significantly higher than the charge for an 
equivalent FOI request is likely to be unreasonable, per se, and therefore to exceed the 
“reasonable amount” permitted under the EIS(R)s. 
 
The Executive's guidance on the regulations states:  
 

“In order to simplify the management of fees for the supply of information which is 
not proactively disseminated, many bodies may decide to charge the same fee for 
information supplied in accordance with Regulations as that made under the 
FOI(S)A.”6 (our italics) 

 
The case for bringing the two charging regimes into line goes beyond merely simplifying 
the arrangements. We think the guidance should be amended to provide a more emphatic 
recommendation that fees for environmental information be harmonised with those under 
the FOI(S)A. 
 
Bringing private bodies within the scope of the Act 
 
The consultation paper discusses the criteria that should be applied in deciding which 
contractors or bodies with public functions should be brought within the Act’s scope. 
However, it observes that, having encouraged local authorities to find alternative ways of 
providing public services, it would be “perverse” to bring all new services providers under 
the scope of the Act.7 We do not agree with this statement.  Where responsibility for 
delivering a public service is moved from a public authority to a private body, the public’s 

                                                
3 http://www.sepa.org.uk/access/charging.htm 
4 The FOI charge would be based on 20 hours @ £15 per hour = £300, of which the first £100 is 
waived. The applicant would be charged 10% of the remaining £200 or £20. The charge for 
environmental information would involve 7 hours free time followed by 13 hours at £25/hour 
5 The FOI charge would be based on 40 hours @ £15 per hour = £600, of which £100 would be 
waived. The applicant would be charged 10% of the remaining £500 making £50. The charge for 
environmental information would involve 7 hours of free time followed by 33 hours @ £25 per 
hour making £825. 
6Guidance on the Implementation of the Environmental Information (Scotland) Regulations 2004, 
November 2004 Paper 2004/18. Paragraph 61 
7 Annex A, paragraph 6 
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right to information under the FOI(S)A should be preserved. Where the transfer of 
responsibility pre-dated the Act’s introduction the service providers should, wherever 
possible, now be brought under the Act. This would apply, in particular, to the transfer of 
local authority housing stock to housing associations.  
 
The “perverse” comment seems misplaced for another reason. It implies that FOI is an 
imposition which traditional public authorities may be able to absorb but which is likely to 
impede the effective delivery of services by commercial or voluntary sector bodies. A 
better view is that FOI will help to ensure that all service providers, public or private, are 
responsive to the public they serve and accountable for their performance. 
 
Indirect or direct access 
 
The consultation paper indicates that while some service providers may be brought under 
the Act in their own right, indirect access to information via the local authority will be 
sufficient in other cases. It suggests that this will be partly secured by the “Code of 
Guidance on Funding External Bodies and  Following the Public Pound” which encourages 
local authorities to ensure that they have access to the records of funded bodies. 
 
We question whether this route will be adequate, since: 
 
 In March 2004 Audit Scotland reported: “a high level of non-compliance with the 

Code's requirements, both among councils and within individual councils. Non-
compliance is evident in all services where arms-length funding is used and in most 
councils to some degree.”8 

 
 Even where authorities have followed the Code in making arrangements for access 

to an organisation’s records, these may cover only a limited range of records rather 
than all relevant records. 

 
 An authority’s agreement with a service provider for access to its records could 

stipulate that the records be provided to the authority in confidence. This might 
encourage or even require the authority to withhold the information from the public 
under section 36(2) of FOI(S)A which exempts information whose disclosure would 
be an actionable breach of confidence. 

 
Even the threat of legal action for breach of confidence may be sufficient to prevent 
an authority from releasing information. In contentious cases, a private sector body 
may go so far as to obtain an interdict preventing disclosure, which the authority 
may be unwilling to challenge because of the potential costs. There would be 
nothing that the Scottish Information Commissioner could do in such 
circumstances.  

 

                                                
8 Audit Scotland “Following the Public Pound”, March 2004, paragraph 3.39 
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 Many authorities are currently failing to comply with the Act themselves. Their 
involvement does not necessarily guarantee adequate access to information to 
information held by contractors. 

 
The proposition that bodies should be designated under the FOI(S)A only where this would 
lead to “a significant increase in transparency and public accountability for the services that 
they provide”9 is therefore not as persuasive as it may at first sight appear. It assumes that 
indirect access is likely to provide sufficient transparency to make designation unnecessary. 
We doubt that this will be the case and believe that a direct right of access to information 
held by contractors is likely to lead to substantially greater disclosure.  
 
Short term contracts 
 
The consultation document suggests that it would not be practicable to designate as a public 
authority a contractor whose contract was due to last only a couple of years10. We do not 
think that shorter contracts should automatically escape designation. 
 
We assume that the two year proposal is thought necessary because of the time needed to 
consult with the contractor (as required by section 5(5) of the Act), the time needed for the 
necessary Parliamentary order to be introduced, and to allow the contractor to train its staff.  
 
However, such time constraints should not be relevant where it is known, before a new 
contract is put out for tender, that it is likely to be designated under the Act. If this is made 
clear at the time of tendering, the need to consult the contractor will be a formality and 
work on a Parliamentary order can commence before the contract is let. 
 
Equally, a contractor which already has one or more long term contracts which have been 
designated under the Act may be able to take on new ‘designatable’ contracts without any 
extra time for FOI preparations. The fact that the new contracts may last less than two years 
should not be a problem, as existing staff will already have received the necessary training.   
 
Small bodies 
 
Small commercial or voluntary organisations should be considered for designation in just 
the same way as large bodies. If it is felt that the legislation may be unduly complex for 
small service providers to master, authorities could be encouraged to offer them informal 
advice in the handling of complex requests. If necessary, model publication schemes could 
be drawn up for use by smaller providers. 
 
Public functions 
 
We agree that the factors listed for determining whether a body has “public functions” are 
appropriate, with one caveat. It is not clear why the fact that a particular activity may be 
regulated by a Scottish public authority should imply that a private body involved in that 

                                                
9 Question 5 of Topic 1 
10 Annexe A, paragraph 13 
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activity would be exercising a “public function”.11 On the face of it this might mean that 
homeowners could be regarded as exercising public functions because their compliance 
with council tax and planning law is regulated by the local authority. 
 
The same paragraph suggests that the authority’s regulatory powers may be sufficient to 
provide the necessary openness and transparency. The concerns we have previously 
mentioned, about the limitations of ‘indirect’ access to information, apply equally here. 
  
Statutory bars 
 
We would wish to see progress made in reviewing and repealing statutory bars to 
disclosure by Scottish public authorities.  We think the consultation paper’s criteria for 
identifying those restrictions which should be retained are too broad. In particular, we think 
it inappropriate that statutory bars should be retained simply because the information in 
question has been obtained under compulsion.12 
 
In the past, prohibitions on disclosure were established as a matter of routine whenever new 
powers to obtain information were created. The purpose was to reassure businesses and 
individuals that their commercially sensitive or personal data would not be disclosed. 
However, the prohibitions were not limited to such data: they usually applied to any 
information obtained under the powers concerned. The UK government accepted, in its 
1993 Open Government white paper, that this covered too wide a range of information and 
proposed that future restrictions should normally incorporate a harm test.13 However, a 
legacy of blanket restrictions on disclosure, without harm tests, exists. 
 
The present circumstances are entirely different. FOI legislation is now in place and 
contains appropriate exemptions to protect sensitive business or personal  information. 
Where appropriate it applies tests of substantial prejudice and public interest. This new 
approach is recognised in the Environmental Information (Scotland) Regulations 2004 
which override any statutory restriction on disclosure, and disapply any statutory obstacles 
that would otherwise prevent the release of information.14 We so no reason why the same 
approach should not apply under the FOI(S)A.   
 
Even if this approach is not adopted, we certainly do not think it appropriate to retain 
blanket restrictions on disclosure merely because the information has been  collected under 
a statutory power. Many of these restrictions on disclosure were introduced at a time when 
government secrecy was the norm and would not be justified today. 
 
We would make a similar comment about the suggestion that statutory restrictions on 
disclosure be retained where they apply to “information which is protected as part of a 
                                                
11 Paragraph 10 of Annex A suggests as one of the questions that may be relevant in determining 
whether an activity is a public function “is the activity subject to regulatory powers administered by 
a Scottish public authority; and if so are those powers sufficient to provide the necessary level of 
openness and transparency with the regard to the activities being carried out”. 
12 Paragraph 22 
13 Open Government, Cm 2290, 1993, para 8.40 
14 See regulation 5(3) of the which states “Any enactment or rule of law which would prevent the 
making available of information in accordance with these Regulations shall not apply.” 
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specific and partial access regime”.  These schemes will also have been drawn up in the 
pre-FOI climate. The reasoning behind them cannot be assumed to be valid today.  

 
_______ 


