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Summary of Issues 
State schools, provided by Scotland’s 32 local authorities, have been covered by the 
Freedom of Information (Scotland) Act 2002 (FoISA) since it became effective on 1 
January 2005.  When the public’s enforceable right to access information was 
introduced by the Scottish Parliament, an important principle was established: that all 
bodies covered by FoISA had to follow, equally, the same rules1.  For example that 
all information requests should be answered promptly, and within 20 working days.  
Now that important principle is under threat as the Scottish Government is proposing 
a two-tier system for a new category of body covered by FoISA: grant-aided schools 
and independent special schools.  
 
The 10,000+ bodies currently covered by FoISA have managed to meet the 20 
working day rule despite the practical challenges including senior staff members 
being on holiday for two or three weeks, staff being absent due to sickness and 
bereavement, service closure over the Christmas and New year holidays and cuts in 
funding.  However the public’s right to know has been maintained. 

Now the Scottish Government is proposing that all grant-aided schools and 
independent special schools will have up to 60 days to respond to cover all ‘school 
holidays’.   Yet there is no clear evidence that during all school holidays they are 
actually closed.   The consultation itself states “… many of these schools in effect 
close down for extended periods during the summer.”2 However how schools 
operate in practice includes: administration during the holidays; school trips leave from 
the school premises; during the Easter holidays schools are open for long periods as 
they deliver “catch up” classes before exams; pupils are supported to complete 
projects; during the summer they are open immediately after the exam results are 
announced to meet with children and rearrange timetables or choose new subjects.   
 
Disabled children who attend grant-aided schools and independent special schools, 
and their parents/carers, are being treated less favourably than those attending local 
authority schools.  CFoIS wants all children and their parents/carers to be able to 
enforce their right to access information in 20 working days.   
 
If the information request relates to the environment, the Environmental Information 
(Scotland) Regulations 2004 (EIRs) apply and the maximum response time will 
remain at 20 working days.3  The Scottish Government does not have the power to 
change the EIRs. 

Equality and FoISA? 
Organisations 
FoISA is clear the maximum time to respond to requests for information is 20 
working days.  Under section 73 of FoISA “working day” means any day other than a 
Saturday, a Sunday, Christmas Day or a day which, under the Banking and Financial 
Dealings Act 1971 (c.80), is a bank holiday in Scotland. 
 
                                            
1 Although there are special rules in section 10(2) of FOISA for the National Archives of Scotland. 
See http://www.nas.gov.uk/foi/foiBasicGuide3.asp#special   
2 Consultation on the Freedom of Information (Scotland) Act 2002 (Time For Compliance) 
Regulations 2016 pub March 2016 by Scottish Government, pg. 5 
3 For more information see Scottish Information Commissioner’s website at 
http://www.itspublicknowledge.info/Law/EIRs/EIRs.aspx  
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This interpretation accommodates exceptions for public holidays plus 52 Saturday 
and Sundays per year.  Although grant-aided schools and independent special 
schools may be open on a Saturday for study, arts and sports purposes, this would 
not be included in the 20 working day rule. 
 
The current consultation claims to “set out proposals on addressing issues of 
practicality for such schools by proposing to bring forward 'time for compliance' 
regulations to take into account school holiday periods in responding to FOI 
requests.”   The Campaign for Freedom of Information in Scotland (CFoIS) firmly 
believes in the principle of “equal rules for all” under on FoISA.  This principle cannot 
be given up as it opens the door to introducing a selective approach as to how FoISA 
operates, which undermines the principles of accountability and transparency.  
Furthermore as organisations comply with FoISA differently, the impact on the public 
will be to make the right to access information in Scotland more complicated and 
thus less effective.   
 
Using its FoISA powers, the Scottish Government explains what is being proposed: 
 
“Require a response to an information request, or a request for review, within 20 
working days but disregarding any working day which is not also a school day.  
Requiring a response no later than the 60th working day following the date of receipt 
of an information request, or request for a review if the answer was unsatisfactory or 
if there was no response.  … Only recognised school days are used in a calculation 
of when to respond to a request, or review, which is defined as a “day on which a 
school is ordinarily open to its pupils for the purpose of their school education.”4 
 
So, grant-aided schools and independent special schools will have a maximum of 60 
working days to respond rather than the current limit of 20 working days.   The 
proposed regulation is regressive as the benefit of FoISA is that it establishes a 
single system which provides clarity for the requester.     (The only exception is the 
National Archives of Scotland which was agreed when the legislation was passed in 
2002.) We are not persuaded that the case has been made for any change to the 
fundamental principle of equal treatment and do not accept that 3 months is a 
reasonable time to respond to a requester. 
 
People 
This consultation is about the organisations which directly deliver a children’s right to 
education.  FoISA sets out when children can make an information request eg aged 
12.5  Requests for information from the schools may come from children as well as 
their parents/carers.  CFoIS notes that the consultation states “any extension in the 
time available to an organisation to respond to a request is not in itself anticipated to 
have an impact on any particular equalities group.”6  We disagree as we are 
concerned that there will be a disproportionate impact on the rights of disabled 
children and their carers/families.   In the 2015 consultation the Scottish Government 
admits:  
 
                                            
4 Pg. 5 of the consultation which can be found at https://consult.scotland.gov.uk/freedom-of-
information/time-for-compliance-regulations/user_uploads/00495167.pdf-1  
5 Freedom of Information (Scotland) Act 2002 section 69 
6 Ibid, pg. 6 
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“There are currently 39 independent special schools on the Register of Independent 
Schools playing a central role in meeting the needs of approximately 800 of 
Scotland’s most vulnerable children. Four of these schools are also being consulted 
in their capacity as providers of secure accommodation for children. 
 
“The schools provide education and care in residential and day schools for children 
and young people with complex needs (such as physical disabilities, mental health 
problems and social, emotional and behavioural challenges). Places at independent 
special schools are generally funded through local authorities.”7 
 
CFoIS requests that the impact of this proposal is the subject of a more detailed 
consideration by key agencies from the public and voluntary sectors. 
 
Key Issues 
In drafting this submission we have spoken to FoI consumers and have examined 
FoISA.  We have also referred to the Code of Practice issued by the Scottish 
Government which fulfils the statutory obligation on the Scottish Ministers under 
section 60 of FOISA and regulation 18 of the EIRs. Known as the ‘Section 60 Code”, 
it “provides guidance to Scottish public authorities on the practice which Scottish 
Ministers consider desirable for authorities to follow in connection with the discharge 
of their functions under the regimes.”8 

1. CFoIS disagrees with the assertion that the proposed regulation is a 
‘technical’ change.  A fundamental principle of FoISA is being overturned, i.e. 
equality in the application of rules.  We believe that such an extreme measure 
is not required “to resolve difficulties in responding to FOI requests according 
to current statutory timescales due to school holiday periods.”9 
 

2. CFoIS notes the consultation is less that the normal three month period and 
that it takes place from 8 March 2016 to 3 May 2016, which coincides with the 
run up and elections to the Scottish Parliament on 5 May 2016. We note the 
reasons set out on page 6 of the consultation. 
 

3. CFoIS is again disappointed that no human rights impact assessment was 
undertaken on a proposal to amend FoISA.  An Equality and Human Rights 
Impact Assessment (EqHRIA) has been developed by the Scottish Human 
Rights Commission and the Equality and Human Rights Commission 
Scotland10.  As this proposal involves interpretation of Article 10 of the ECHR, 
there should be more detail about the impact of this proposal on the right to 
form an opinion by receiving and imparting information.  Also giving due 
consideration to recent jurisprudence of the European Court of Human Rights.  
 

                                            
7 Consultation on Further Extension of Coverage of the Freedom of Information (Scotland) Act 2002 
to More Organisations pub by Scottish Government June 2015, pg. 14 
8 SCOTTISH MINISTERS’ CODE OF PRACTICE ON THE DISCHARGE OF FUNCTIONS BY 
SCOTTISH PUBLIC AUTHORITIES UNDER THE FREEDOM OF INFORMATION (SCOTLAND) ACT 
2002 AND THE ENVIRONMENTAL INFORMATION (SCOTLAND) REGULATIONS 2004 pub 10th 
December 2014 at http://www.gov.scot/Resource/0046/00465757.pdf    
9 Page 4 see note 1 
10 For more information go to the dedicated website http://www.scottishhumanrights.com/eqhria  
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4. Given that the proposal relates to schools, and children can make FoI 
requests, a child’s right impact assessment should also have been 
undertaken using the model developed by the Children and Young People’s 
Commissioner Scotland11. 
 

5. CFoIS requests that further consideration of the impact of this proposal on the 
rights of disabled children and their families/carers, be undertaken.    
 

6. CFoIS is disappointed that the emphasis in this consultation is on the bodies 
rather than properly examining the rights of the requester.  Twenty working 
days is already a long time to wait for the requested information, e.g. if the 
requester wishes to obtain policy, service or funding information that impacts 
on their child’s education. 
 

7. Addressing and fulfilling administrative obligations, particularly in a period of 
public spending cuts, is a challenge for all of Scotland’s 10,000 public 
authorities.    Many public authorities already covered by FoISA are large and 
complex yet they manage to fulfill legal timelines, e.g. due to sound record 
management systems.  
 

8. The Section 60 Code, emphasises that 20 working days is the maximum and 
if information is available sooner it should be disclosed promptly “Requests for 
information must be answered as soon as possible and within 20 working 
days.”12  If a body has an effective information management system, then 20 
days is a long period.  It should be noted that FoISA does not require an 
authority to create information, rather just provide information it holds. 
 

9. Public bodies covered by FoISA should proactively publish information 
described in their publication scheme (which must be submitted and approved 
by the Office of the Scottish Information Commissioner).  A robust publication 
scheme reduces the need to respond to FoI requests as people can already 
access the information at any time. 
 

10. Changing the timescales to a maximum of 60 days/3 months impacts on the 
entire enforcement process and may make the information of less use when 
eventually disclosed.  Under the Section 60 Code “If the applicant is still 
dissatisfied after the internal review, or fails to receive a review response, they 
have six months to appeal to the Commissioner for a decision on whether the 
authority has appropriately handled their request. Thereafter the applicant and 
the authority may have a right of appeal to the Court of Session on a point of 
law.”13 So considering requests for information may take triple the time, 
considering internal reviews may take triple the time and the cumulative 
impact will be to significantly delay appeals to the Scottish Information 
Commissioner. Due to the new rules, information could certainly be withheld 
for significant periods before the appeal is considered by the Scottish 
Information Commissioner. 

                                            
11 For more information go to the CYPCS website http://www.cypcs.org.uk/policy/cria  
12 Pg. 5 See Note 2 
13 Pg. 6 Ibid 
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11. Although the consultation states that the new category of body “would also 

automatically become subject to the requirements of the Environmental 
Information (Scotland) Regulations 2004 (EIRs)”, in fact these bodies have 
always been covered.  As the Section 60 Code points out “Under the EIRs, 
additional bodies are subject to the regime if they fall under the control of a 
public authority covered by EIRs and they have public responsibilities, 
functions, or provide public services in relation to the environment.”14  People 
in Scotland have been able to access information relevant to the environment 
under the EIRs from independent and special schools for a long time, so it is 
FoISA that is catching up.   
 

12. The Scottish Government states “many of these schools in effect close down 
for extended periods during the summer.”  So if these schools close down, 
then such weekdays are not ‘working days’. The Scottish Centre for Children 
with Motor Impairments (SCCMI) state that they operate a “term-time only 
structure” so we would expect the definition of their ‘working day’ to relate to 
their actual closed days.  There is a lack of clarity about when closures apply: 
only in the summer and for how long, if they apply at the winter, Easter and 
October breaks etc.  There should not be a self-certifying process for deciding 
on a ‘working day’. 
 

13. An amendment to the definition of a “working day” under section 73 of FoISA 
would be the most sensible way to proceed.  Given the individuality of 
schools, introducing a flat rule about closure is unsatisfactory.  There needs to 
be a process of qualification and an independent verification process for 
agreeing when and how many “closed days” there are each year.  This 
function could be undertaken by the Scottish Information Commissioner, HMI 
Inspectors or Education Scotland.   

 
Conclusion 
For the reasons outlined above, CFoIS will not support the proposed regulation.  The 
existing legislation provides sufficient flexibility as responses must be provided in 20 
“working” days which is fully four weeks.  With sound information management 
systems this maximum response time should be sufficient. Furthermore to propose 
an automatic increase in the response time to 12 weeks/3 months is excessive.   

CFoIS believes that this regulation is un-necessary.    State schools manage to 
answer FoI questions throughout the year as children may not be at school but staff 
are still present in the school to answer requesters.  This task would not normally be 
filled by individual teachers.  If the matter was about data protection then there may 
be a role for individual teachers, however this is about FoI which is quite different.  
If grant-aided schools and independent special schools are not open every day, a 
process needs to be introduced to verify precisely when schools are closed.  

An independent verification process on closure is required to ensure transparency 
for the requester and to enable the Scottish Information Commissioner to make a 

                                            
14 Pg. 7 Ibid 
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determination in her review of the case, of whether the time taken to respond was 
valid.    

To avoid the need to increase the response time, CFoIS proposes an alternative 
approach which is to amend Section 73 as follows: 
 
“working day” means: 

(1) any day other than a Saturday, a Sunday, Christmas Day or a day which, 
under the Banking and Financial Dealings Act 1971 (c.80), is a bank holiday 
in Scotland. 

 
Publication of this Response 
CFoIS is happy for this response to be made publicly available, e.g. on the Scottish 
Government’s website. 
 
About CFoI in S 
The Campaign for Freedom of Information (CFoIS) was established in 1984 to 
secure a legal right of access to information so that people could find out about how 
they are governed and how their services are delivered. We have been involved in 
all the major developments of the legislation both at UK and Scottish levels.  During 
the passage of FoISA and subsequently we have consistently argued that the 
legislation should cover a much wider section of Scottish society, recognising that 
our public services are delivered by bodies other than public authorities, though paid 
for by public money.    
 
We welcome opportunities to work with the Scottish public authorities to ensure that 
the FoISA is implemented effectively and have organised and participated in a 
number of activities to this effect such as training and participation in the Scottish 
Public Information Forum.  
https://www.cfoi.org.uk/scotland/ 

(2)  and, in relation to a grant-aided or special school, any day during the academic
     year, other than a day on which the school is verified as being closed
(3) Verification shall be undertaken annually by …. (to be agreed) 


