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INTRODUCTION

1.1  On 23 June 1999 the Deputy Firg Minister Jm Wallace made a statement in the Scottish
Parliament about how the Scottish Executive intended to take forward the Partnership commitment
to the early introduction of an effective Freedom of Information regime. The commitment to consult
in Autumn 1999 on proposals for a statutory Freedom of Information regime was included in the
Executive s Programme for Government.

1.2  On 25 November 1999 the Scottish Executive published a consultation paper An Open
Scotland: Freedom of Information, a Consultation. The document was widey distributed
throughout civic Scotland. The closing date for responses was 15 March 2000. Severa responses
camein after this date and are being given equal consideration as part of the consultation exercise.

1.3 A totd of 119 responses to the consultation were received; two of the respondents
indicated that their responses were made in confidence. Responses came from a wide variety of
people and organisations including individuad members of the public, local authorities, trade unions,
non-departmenta  public bodies, hedth bodies and environmenta organisations. Twenty-eight
responses were made, at least initidly, by email. A table of respondents (which excludes the two
meadein confidence) can be found a Annex A.

1.4  During the consultation period, members of the Freedom of Information Unit of the
Executive met and discussed the proposals with representatives from organisations such as the
Consumers Association, the Campaign for Freedom of Information, Friends of the Earth Scotland,
the Roya Society for the Protection of Birds and the Scottish Criminad Cases Review Commission.
Officids from the Scottish Executive FOI Unit and the Crown Office dso provided evidence on the
proposas to the Justice and Home Affairs Committee of the Scottish Parliament.

The Scottish Executive
Freedom of I nformation Unit

May 2000



SUMMARY OF RESPONSES

In generd, respondents welcomed the broad thrust of the proposas contained in An Open
Scotland. Freedom of information raises a number of complex issues, particularly for public
authorities who will have to implement the legidation. The responses cover many of these issues.
Many of the responses aso cover issues which arise from the other end of the spectrum i.e. from
those who will wish to use the rights to be afforded to them by the legidation.

The analyss of the responses follows the same sructure as the chapters in the consultation
document itsalf and in most cases suggestions and comments taken from the responses are preceded
by the proposals made in the document. The summary reflects the views of respondents but should
not be regarded as being definitive of those views or of reflecting the views of the Scottish
Executive. An index of headings, with corresponding chapter numbers, is below.
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A RIGHT OF ACCESS (CHAPTER 2)

Proposals:. A statutory right of access to official information; all Scottish public
authorities and service providers (such as schools and the police) to be covered; applies to
both information and documents, anyone can apply; simple system for applying for
information; public authorities to respond within 20 working days of receipt of request; a
statutory duty on public authorities to publish certain information.

a statutory right of access to official information; all Scottish public authorities and
service providers (such as schools and the police) to be covered

2.1  No respondents suggested any dternative to a statutory right of access. UNISON Scotland,
the Scottish Consumer Council, the Campaign for Freedom of Information and the Consumers
Asociaion were of the opinion that the legidation should have a clause clearly setting out the
purpose of the legidation. COSLA and a number of loca authorities made the point that there are
dready datutory access rights to information which is held by locd authorities, such as the
provisions of the Loca Government (Scotland) Act 1973 and the Local Government (Access to
Information) Act 1985, and asked for clarification as to how these access rights will interact with the
gatutory FOI regime. The Greater Glasgow Primary Care NHS Trust also asked for clarification on
the impact of the proposas on the Access to Hedth Records Act 1990. In their responses the
Scottish Criminad Cases Review Commission and the Scottish Legd Aid Board drew attention to
datutory duties of confidentidity which are imposed upon these organisations and were concerned
to ensure that the proposed statutory access rights would not conflict with these duties. In their
response the Justice and Home Affairs Committee of the Scottish Parliament said that one issue
which particularly concerned them is how the Lord Advocate in his role as Crown Prosecutor will
be affected by the FOI regime. The Committee beieves that some mechanism will be needed to
ensure that victims of crime have access to information about the criteria used by the Lord Advocate
in making prasecution decisons.

2.2  Although the consultation document Stated a paragreph 24 tha "al Scottish public
authorities' were intended to be covered by these statutory access rights, a number of respondents
sought clarification on the exact scope of the legidation. In accordance with the legidative
competence of the Scottish Parliament on "access to information”, Cross-Border Public Authorities
will not be subject to the Scottish FOI regime; this was commented upon by some respondents.
UNISON Scotland and a number of others thought that the Scottish arms of these public authorities
should be covered by the Scottish FOI regime. A number of respondents argued strongly that the
Scottish Parliament should be included in the scope of the Scottish legidation. The Nationd Union of
Journdists expressed strong reservations about the proposed scope of the Scottish regime,
particularly the excluson of information held by UK government departments operating in Scotland
and information received from government departments and held in confidence by Scottish public
authorities. The Campaign for Freedom of Information thought that the legidation should be
extended to cover "dl bodies over whom minigers or authorities exercise sgnificant contral”. In thair
response the Roya Town Planning Indtitute in Scotland advised of the political consequences for
introducing delays in the planning process by giving members of the public greeter rights to access
information under the planning sysem. The Justice and Home Affairs Committee of the Scottish
Parliament expressed concern about the impact in practice of having different rights of access to



information in relaion to devolved and reserved matters. The Committee thought that it will be
important to avoid any suggestion that information is being categorised as reserved Smply in order to
make access to it more difficult to obtain.

2.3  Friends of the Earth Scotland asked that the proposas be tightened up so that environmental
information would be included on a par with other information and the Scottish FOI Act could
implement the Aarhus Convention'. Friends of the Earth Scotland wish to see the introduction of an
Emissions Inventory for Scotland. Similar comments were received from other respondents. SEPA
is of the srong opinion that the FOI legidation mugt darify how it will interrdate with the
Environmenta Information Regulations and the Data Protection Act 1998. Moray Council and the
CBI Scotland were of the opinion that the FOI legidation should not be retrospective. COSLA,
while supporting in principle retrogpective access rights, suggested that in view of the severe financia
condraints facing local government, congderation should be given to initidly providing access rights
only to information not more than six years old. Scottish Naturd Heritage and the Joint Nature
Conservation Committee thought that it would be hepful if the Scottish legidation took the same
gtance on retrospection as the Environmenta Information Regulations. The Scottish Human Rights
Centre argued that there should be a detailed ECHR compatibility statement provided with the
Scottish FOI legidation. On this point the Justice and Home Affairs Committee of the Scottish
Parliament thought that there is a particular need to consider how the provison made by a Freedom
of Information Act fits with the terms of the Convention itsdlf, if the provison isnot to be set asdein
practice by the Courtsin favour of direct apped to Convention rights.

applies to both information and documents; anyone can apply; simple system for applying
for information

2.4  The Nationd Archives for Scotland commented that there might be problems with the
proposal that gpplicants will be adle to choose the format in which they receive information. In their
view the emphasis should be on access to information rather than on the format, and that the holder
of the information should have the fina say over the format. The Nationa Trust for Scotland made
the point that there should be a clear definition of "information” in the legidation in order to avoid any
confuson. UNISON Scotland, the Scottish Consumers Council and Edinburgh Teematics
Partnership al put the case for there being some sort of publicly available database or index of
information held by public authorities.

public authorities to respond within 20 working days of receipt of request

25 A number of loca authorities in their responses expressed concern about the target of 20
working days for meeting FOI requests, particularly for information over six years old or for
complicated cases. Renfrewshire Council and other respondents suggested that the time scale should
be 40 days, so that it would be consstent with the time for dealing with subject access requests
under the Data Protection Act 1998. COSLA sought clarification as to whether it is proposed to

! The United Nations Economic Commission for Europe (UNECE) Convention on access to information, public
participation in decision making and access to justice in environmental matters.



bring this 40-day period into line with the 20-day FOI timescale. On the other hand, Highland
Council thought that the timescale of 20 working days would in most cases be reasonable.

a statutory duty on public authorities to publish certain information

26  Glaggow City Council gtated in their response that they are required a present to make a
range of information publicly avallable and they welcomed the proposed statutory duty on dl public
authorities to publish certain information. Friends of the Earth Scotland and Mr David Ledie dso
welcomed the proposed statutory duty. A number of loca authorities however were concerned at
the potential conflict between the proposed datutory duty and existing statutory duties (such as
section 88 of the Local Government (Scotland) Act 1973) which require them to publish certain
information about their services and decisons. Fakirk Council were aso concerned that the role of
the Information Commissioner in reviewing such schemes was unclear. The Scottish Environment
Protection Agency was concerned to ensure that the statutory duty would leave discretion to the
Agency on the scope and timing of the publication of materid. The Roya Society for the Protection
of Birds Scotland would like to see a public register of publication schemes.



COSTSAND CHARGING (CHAPTER 3)

Proposals:.  Costs of regime not to be met in full by applicants; charging regime to be fair
to genuine applicant and straightforward and simple to operate; three options for charging
scheme.

costs of regime not to be met in full by applicants

3.1 A few responses suggested that commercia companies requesting information ought to be
ligble for higher charges than individuds. It was noted that there might be some difficulty in
determining which applicants are genuine. Most respondents agreed that applicants should not meet
costs in full, though a number commented that the proposas would place an additiond financid
burden on public authorities as a consequence. UNISON Scotland suggested that centra
government should meet the cost of any such burden.

charging regime to be fair to genuine applicant and straightforward and simple to
operate; three options for charging scheme.

3.2  Of the three charging options put forward in An Open Scotland, the preferred option was
the one which would involve gpplicants not paying for information until a threshold of £100 for effort

involved in meeting the request is reached, with discretionary powers for public authorities to charge

full margind cogts thereafter. Thisis set out in paragraph 3.13 of the consultation document. Severd

respondents suggested that, whilst this seemed the most attractive option, some amendment should

be made to it. The other options were less popular. Professor Thomas Riley suggested setting a
minimum fee for access, perhaps £5, and then charging per page for photocopying, with a
congderation of providing the first one hundred pages free of charge. West Lothian Council, East

Renfrewshire Council and Aberdeenshire Council Housing and Socid Work Service commented

that further thought needs to be given to charging. Midlothian Council and Falkirk Council suggested

dterndive charging schemes.

3.3  Two respondents thought that there had been falure in the charging proposds to teke into
account differing abilities to pay. The Disabled Persons Housing Service suggested that "charges
should only be applied where there is a cost to the supplier a the point of access demand” and they
encouraged a move towards e ectronic information storage on the basis that it would be chegper and
would help accesshility to that information for people with disabilities. Professor Colin Reid
commented that charges could only be judtified for providing information and not for tdling an
gpplicant that the request for information was being refused.



TESTSFOR DISCLOSURE (CHAPTER 4)

Proposals:.  Careful balance required between right of access and protection of sensitive
information; the public interest in disclosure must be considered; a demanding harm test of
'substantial prejudice’; compatibility with UK FOI Act in relation to investigation and
prosecution of crime; investigation and prosecution of crime not to be prejudiced by FOI;
policy advice and related information covered by a combination of class-based and content-
based exemptions; factual background information to major policy announcements to be
disclosed; exemptions drawn largely from the Code of Practice on Access to Scottish
Executive Information.

careful balance required between right of access and protection of sensitive information

4.1  Onthegenerd issue of class-based and content-based exemptions, a number of issues were
raised. Severa respondents disagreed with the concept of class-based exemptions. The Campaign
for Freedom of Information were disappointed at the large number of class exemptions proposed. In
thelr view these exemptions include much information that could be disclosed without harm and they
should be amended to incorporate tests of harm. The Nationd Union of Journdists suggested "if
harm cannot be demongtrated to the Scottish Information Commissoner, then either the harm test is
wrong, the Commissioner is wrong, or there is no harm”, concluding by asking "therefore why have
any class-based exemptions at al?' The Scottish Consumer Council stated "there is no place for
classbased exemptions in a truly open freedom of information regime’. Amnesty Internationd
suggested that "since there is a subgtantial prgudice test anyway, which is cgpable of protecting
information which redly is sengtive, the class based exemptions are not redly necessary”. They went
on to say tha a class-based gpproach to exemptions is unnecessary and "does not fit with the
commitment to openness'. The Consumers Association thought thet there was "a determined effort
in the proposas to limit the use of class-based exemptions’. One respondent suggested that a
working group could set the precise definitions of exemptions.

42  Severd respondents commented on the confidentidity exemptions. Friends of the Earth
Scotland, Mr Almuth Erngting and the Scottish Funding Councils for Further & Higher Education
suggested that these exemptions need to be more clearly defined. Some bodies, for example the
Parole Board for Scotland and the Scottish Criminal Cases Review Commission, commented that
most of their business is confidentia, and severd locd authorities noted that there are some specific
confidentidity requirements under which they currently operate. The Law Society of Scotland
expressed a concern with the possbility of the term "in confidence' being used retrospectively.
Other comments were made about the confidentidity of research, and of intellectua property and
confidential information held by contractors.

the public interest in disclosure must be considered

4.3 A number of responses noted that guidance would be required about what might congtitute
"the public interes”. The Nationd Trust for Scotland suggested that accredited independent
asessors could examine the issue rather than dlow it to be defined by public authorities. South
Lanarkshire Council argued that when information fals within either a class or content-based
exemption there should not then be a requirement on the public authority to consder whether there



would be a public interest in disclosing the information. The Campaign for Freedom of Information
thought that a statutory definition of the public interest may be possible but may ultimady prove
redrictive. In their view the genera principles which underline the FOI legidation should gppear in a
purpose clause "where they would set the context for interpreting the statutory public interest test”.

4.4  Professor Thomas Riley commented that the harm tests should be balanced with a liberd
interpretation of "the public interet” which would be aigned to the individua making the request and
the context in which the request is made.

45  Charter88 suggested a "benefit test" whereby there would be a legd obligation to disclose
gpecific types of information when consdering the public interest.

4.6  The Scottish Police Federation believe that the harm and public interest tests should be
weighed separately, baanced, and a decison should be made on the basis of whether the harm
would outweigh the public interest or vice versa

a demanding harm test of 'substantial prejudice

4.7  The mgority of respondents who commented on the proposed harm test were in favour of
the use of the term "substantia prejudice’. The Consumers Association, for instance, believed that
such a harm test "will make it much more difficult for public authorities to unressonably withhold
information relating to commercia interests’. The Campaign for Freedom of Information welcomed
the proposa that there should be a substantial harm test and agreed that it would be a demanding
test. In their view the definition that the test will require that "the prejudice caused by disclosure
would be red, actua and of dggnificant substance’ should appear on the face of the legidation.
Orkney Idands Council, on the other hand, thought that it would be more difficult to define than
ample"prgudice’.

4.8  The Scottish Police Federation mentioned that in law enforcement matters it is not dways
feasble to Sate that harm is probable rather than possible. They believe that the nature of the harm
feared must be taken into account.

49  The Scottish Human Rights Commisson commented that "only the informetion which
satisfies the harm test should be withhad and not the whole document”.

compatibility with UK FOI Act in relation to investigation and prosecution of crime;
investigation and prosecution of crime not to be prejudiced by FOI

410 The Scottish Police Federation commented "we believe that the exemptions that we propose
should be class-based exemptions, with a presumption againgt disclosure”. The Federation went on
to ligt ten categories of information which they consder should be subject to a class-based
exemption and Stated that there would be a generd presumption that such information would not be
disclosed.



411 The Scottish Media Lawyers Society thought that the "law enforcement and legd
proceedings’ exemption would "potentidly cover a very great ded of civil proceedings, and even
proceedings which are no longer active'.

412 Few others made detailed comment on this part of the proposals, athough one respondent
suggested that legd proceedings should not be a genera exemption but should be considered case
by case.

policy advice and related information covered by a combination of class-based and
content-based exemptions

413 COSLA commented if it is legitimate for centrd government to have an exemption for
decison making and policy advice it is proper for loca government to expect the same degree of
exemption afforded to Scottish Executive Minigters in their policy development processes. RSPB
suggested that the "policy development” exemption should be switched from being class-based to
content-based. Mr Angus Langlands and Friends of the Earth Scotland suggested that a tight
definition of policy advice would be required. Severa respondents argued that the exemption
relating to "internd discusson” should apply to loca government, heath boards, NHS trusts and
others as well as to centrd government. The Campaign for Freedom of Information commented in
detail upon the group of class exemptions which gppeared under the heading of "interna discussion
and advice'. The Campaign welcomed the proposa that factud information is excluded from the
class exemption but did not accept that other information relating to policy discussions needed the
protection of a class exemption.

4.14  South Lanarkshire Council commented that "no judtification is given [in An Open Scotland]
for excdluding dl communications between Ministers but only confidentia information between public
authorities'. Highland Council argued that there should be access to the decison-making processes
aswdll asto written information and records.

4.15 The School Library Association in Scotland thought that the exemption for "immigration and
nationdity" could serioudy inhibit schools in their attempt to support pupils Snce, in the Association's
experience, "schools are often the first point of reference for families whose children are English-
gpesking but whaose parents have limited command of the language”.

416 The exemption for "the operation of any Ministerid office’ drew criticism from the Scottish
Association of Health Councils who commented that “while we can accept the work conducted may
be exempt the operationa aspects should not be".

4.17 A number of respondents suggested that the exemptions for "incomplete andyss' and
"research, datigics and analyss' should be withdrawn. In the proposed exemption deding with
"voluminous and vexatious enquiries’, the mgority who commented agreed with a need to identify
vexatious requests if they had been made madicioudy. The Nationa Trust for Scotland and Friends
of the Earth Scotland argued that access to information should not be denied on the grounds that
enquiries were "voluminous'.

10



4.18 The Scottish Media Lawyers Society commented on the "privacy” exemption, saying that
"the notion that persona information about a deceased individual may invade privacy extends further
than, say, the protection which the law of defamation congdersit appropriate to provide'.

4.19 A few respondents asked for the exemptions to be extended in the legidation. The Joint
Nature Conservation Committee, for example, suggested that an exemption should be included for
environmentd information the disclosure of which "would, or would be likely to, damage the natura
heritage or prejudice conservation of the environment”.

4.20 A smdl number of respondents commented on the currency of information, suggesting thet
an exemption quoted in refusng a request may not necessarily till gpply after a period of time or
change of circumstances, condderaion should be given to the incluson of a "sunset" clause. This
would state atime limit or circumstances after which an exemption could no longer gpply.

4.21 Severd responses noted that guidance would be required on some of the concepts in the
proposds, for example "subgtantid”, "vexatious', "likdy to" and "soon”.

11



PERSONAL INFORMATION (CHAPTER 5)

Proposals:  Most personal information to be accessed under the provisions of the Data
Protection Act 1998; personal information which falls outside the provisions of the Data
Protection Act 1998 to be subject to FOI rights of access.

personal information which falls outside the provisions of the Data Protection Act 1998
to be subject to FOI rights of access.

51 In her response to the consultation document the Data Protection Commissoner drew
attention to the complexity of establishing the boundary between manudly processed information to
which the Data Protection Act 1998 will apply and the manudly processed information faling under
the scope of the Scottish FOI regime. She outlined three key concerns relating to access to persona
information held by Scottish public authorities, namely:

Data subjects and gpplicants should be clear about their rights of access to different categories
of information

Scottish public authorities should be clear about their responsibilities under both regimes

The respective roles of the Scottish Information Commissioner and the Data Protection
Commissioner should be clearly ddineated.

5.2  Other respondents expressed concern about the possibility of overlap or conflict between
the Data Protection and Freedom of Information regimes. Argyll and Bute Council thought that it is
not necessaxily the case that requests for information will fal neatly under each regime. There may be
difficulties in complying with both sets of information, particularly in reaion to making decisons to
provide information where different exemptions goply and dso againg different charges and time
limits. A couple of respondents thought that there should be dua access under the FOI and Data
Protection regimes to persond information. North Lanarkshire Council commented that there would
be merit in having codified information bringing dl rights of access to information within the terms of
one Act. The Scottish Police Federation argued that the Scotland Act 1998 should be amended to
remove the reservation of data protection, which would cregte the advantage of a single unified
system operating in Scotland. Argyll and Bute Council aso commented that it was unfortunate thet
Data Protection is a reserved matter. In their response the Educational Institute of Scotland raised
specific concerns about the impact of the Data Protection Act 1998 on schools and other
educationd establishments.

5.3  The Scottish Funding Councils for Further and Higher Education and the Common Services
Agency raised what they saw as a problem in the inadvertent rdlease of sendtive persond
information under FOI access arrangements. Professor Colin Reild commented that the consultation
document did not say what remedy would be available to individuals whose persond information
was wrongly disclosed under the FOI regime. The Commission for Raciad Equality stated that there
IS a cross cutting issue between FOI and Data Protection legidation regarding racist incidents, and
that protocols should be established to enable statutory agencies to share information pertinent to the
perpetrators of such incidents.

12



REVIEWS AND APPEALS (CHAPTER 6)

Proposals.  Independent review and appeals mechanism; independent Scottish Information
Commissioner; Commissioner to have powers to order the disclosure of information, adjust
charges, resolve disputes by mediation and have a right of access to documents; for certain
categories of information, the final say on disclosure to rest on a collective decision of the
Scottish Ministers; independence of Lord Advocate, as head of systems of criminal
prosecution and investigation of deaths in Scotland, preserved; two stage appeals system;
Commissioner's decision final, subject only to judicial review; consider case for providing
right of appeal to an Information Tribunal.

independent Scottish I nformation Commissioner

6.1  Therewas abroad welcome from respondents for the proposas to establish an independent
Scottish Information Commissioner. The Consumers Association commented that “there is a clear
need for an independent authority to baance competing interests and enforce disclosure’. The
Scottish Police Federation however raised concerns about the Commissioner being given the role of
promoting freedom of information as this would in their view conflict with the ques-judicid role dso
envisaged for the Commissioner. In their response the Greater Glasgow Primary Care Hedlth Trust
sad there should be a provison to dlow a public authority to have aright of apped (or seek aruling
from) the Commissioner where it is consdered that a request would require a public authority to use
an unreasonable amount of resources. Another respondent argued that the Commissioner should
have powers to levy fines for public authorities that had failed to meet their obligations under the
FOI regime. The Scottish Committee of the Council on Tribunas bdlieves that the Committee should
have supervison over the non-executive functions of the Scottish Information Commissioner (Smilar
to that provided in the UK FOI Bill in rdation to the UK Information Commissioner). In the
Committee's view this would enhance the credibility of the gppedls system and be especidly relevant
if an Information Tribund is not introduced. The manner of the appointment of the Scottish
Information Commissioner was considered important by a number of respondents. The Scottish
Children’s Reporter Adminigtration, whilst seeing no dternative to the gppointment of a Scottish
Information Commissioner, urged that efforts be made to limit the ensuing bureaucracy and cost of
introducing and maintaining such aframework.

thefinal say on disclosureto rest on a collective decision of the Scottish Ministers

6.2  The Scottish Committee of the Council on Tribunas found it surprising that the inclusion of a
reserve power by Ministers could be promoted without any form of review procedure. One of the
key concerns of Friends of the Earth Scotland is that there should be a very tight definition of the
circumgtances in which Scottish Ministers will be able to over-rule the Information Commissoner.
The Campaign for Freedom of Information Stated that they "regard the proposed veto as wrong in
principle and potentialy open to misuse’. They therefore consider that the veto should be removed
dtogether but that if it remains it should be removed from as many exemptions as possble and
limited to cases where complying with the Commissioner's ruling would cause serious harm. The
Society of Scottish Media Lawyers commented that the Audiralian experience is that the congiraints
of the FOI legidation and political embarrassment do not reduce the use of this device. The Scottish
Newspapers Publishers Association and the Scottish Daily Newspaper Society expressed deep
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concerns about this proposal commenting that the public will not be readily persuaded that a body
acting as ajudge and jury in matters of sdf interest could be wholly objective in its decison making.
A number of other respondents, including the Scottish Human Rights Centre, Charter88 and the
Nationd Union of Journdids, aso raised strong concerns about the proposad for Minigteria
certificates. On the other hand, East Ayrshire Council, North Lanarkshire Council and the Society of
Locd Authority Lawyers and Administrators in Scotland argued that dl public authorities should be
entitled to ask for aMinisteria exemption certificate.

independence of Lord Advocate

6.3  The Scottish Media Lawyers Society commented on the proposals at paragraphs 6.8 and
6.9 of the consultation document on the role of the Lord Advocate, sating "he is free to decline to
prosecute on the basis of his assessment of the public interest. It does not seem to follow that he is
entitled to refuse to give information on the same basis. The greater the discretion afforded to himin
his professond role, the more need is there for him to answer questions about the exercise of that
discretion and its logica and evidentid bases'. Other respondents also questioned the proposal that
decisons of the Lord Advocate would not be subject to review by the Scottish Information
Commissioner.

two stage appeals system/right of appeal to an Information Tribunal

6.4  Thetwo-stage gpped system was welcomed. Renfrewshire Council asked for consideration
to be given to the establishment of a third party gpped system. British Telecom and CBI Scotland
also supported a third party appeal system, and argued that third parties should have a Satutory
right to be notified of a disclosure and to prevent a damaging disclosure together with compensation.
Argyll and Bute Council put forward the suggestion that internd gppedls by locd authorities might
involve eected members. East Ayrshire Council thought that where third party rights may have been
breached (for example in relation to Data Protection issues) congderation will have to be given asto
what, if any, rights these third parties are to have in terms of the appedals procedure.

6.5  Of twenty-four respondents who commented on whether there should be a right of appesl
of a decison by the Commissoner to an Information Tribund, fourteen were not in favour. The
remainder argued the case for the establishment of such a body. In his response Professor Thomas
Riley outlined two reasons why he was not in favour of an Information Tribund. Firdly in his view,
and in the experience of other jurisdictions, the Tribuna would mostly be used by public authorities
and would delay the apped process. Secondly the existence of a Tribund would undermine the
authority and stature of the Information Commissioner and create a bureaucratic obstacle to open
government. The Campaign for Freedom of Information suggested that the establishment of a
tribunal "would create further delay, which will invariably be to [the] requester's detriment”. On the
other hand, the Scottish Committee of the Council on Tribunds "recommends that there should be a
further right of apped to an Information Tribunal. Without that mechanism the consderation of an
apped has been awhally internd procedure within the Information Commissioner's organisation”.

14



PUBLIC RECORDS (CHAPTER 7)

Proposals:  No proposals for changes to current public records system; retain existing 30
year rule; Scottish public authorities to be encouraged to operate efficient records
management practices; possibility of national archives legidation to receive separate
consideration.

no proposals for changes to current public records system; retain existing 30 year rule;
possibility of national archiveslegislation to receive separate consideration.

7.1  The Nationd Archives of Scotland dated that in order to maintain the 30-year rule in
Scotland it would be necessary to place it on a Satutory bass. They commented that "this is one of
the many overlaps between FOI and archive legidation and there need to be strong links and cross
references between the two". It was noted that a presumption of openness may negate the need for
a 30-year rule. COSLA commented that they were in support of the 30-year rule for government

records being reduced to 10 years.

Scottish public authorities to be encouraged to operate efficient records management
practices

7.2 A number of respondents commented that there was a need to ensure that records were
properly managed. The Nationa Archives of Scotland said that in their view proper records
management by public authorities would be central to the operation of any FOI regime, in order that
records and information could be eadily retrieved. In the same vein, the Scottish Records Advisory
Council suggested that "inefficiency in records management... will prove a mgor obstacle unless
public bodies are placed under a clear obligation to maintain, organise and preserve ther records'.
They dso noted that there would be difficulty in meeting aspirations about record keeping given the
"poor dtate of many public archives and record keeping arrangements in Scotland’. East
Renfrewshire Council suggested that many public authorities "may not be sufficiently advanced at this
point to provide the basis for compliance'.

7.3  Other issues raised by those who commented on public records included a need for
guidance on retention and destruction, and clarification on the lega responshilities of records
managers, including the aspect of employee liddility for misused information, or information which
infringes the Data Protection Act, or which is inadvertently destroyed. Severa respondents agreed
that a code of practice on records management would be of benefit. Suggested additions to the
legidation included empowerment of the Commissioner to approve disposal schedules and a clause,
coming into force before other provisons, making it impossble to destroy records without a
schedule.
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CHANGING THE CULTURE (CHAPTER 8)

Proposals:  Commitment to culture of greater openness in public sector; build on existing
openness regimes; programme of work to address training needs and other issues; Scottish
Information Commissioner key to fostering greater openness.

commitment to culture of greater opennessin public sector

8.1  Those public authorities that commented on the proposas in this chapter of An Open
Scotland expressed their support for the creation of a culture of greater openness in the public
sector in Scotland. COSLA in particular welcomed the commitment to the production of detailed
guidance, training and inter agency co-operation via a working group of Scottish Executive officids
and representatives of Scottish public authorities. They hoped that local government would be
represented on such a group through COSLA. The Disabled Persons Housing Service were
disappointed that the chapter on "Changing the culture” did not propose the need for the introduction
of an dternative information format production. The Justice and Home Affairs Committee of the
Scottish Parliament believe that the commitment to fostering greater opennessis vitd and that it must
be adequatdly resourced if the intentions behind the proposed legidation are to be redised. The
Committee however had some concerns thet this is an area where mogt difficulties will arise and
would welcome clearer commitments as to how the exigting "culture of secrecy” could be turned
round into a"culture of openness'.

programme of work to address training needs and other issues

8.2  Glasgow City Council believes that the commitment set out in An Open Scotland to provide
detailed guidance, training and an inter-agency working group is paramount to ensuring a consstent
gpproach across dl public authorities. The Committee of Scottish Higher Education Principas
welcomed the recognition of the need for co-ordinated advice and guidance and the proposed
traning and awareness programme. Edinburgh Telematics Partnership thought that a staged
implementation appears to be a postive way forward and that best practice in the use of information
communications technology for information access and retrieva should be investigated and adhered
to where appropriate.

Scottish I nformation Commissioner key to fostering greater openness

8.3  Mog respondents who commented on this aspect of the proposas agreed that the Scottish
Information Commissioner would need to play an important part in fostering greater openness
throughout the public sector. Mr David Ledie commented that it would not be necessary for the
Scottish Executive to provide a dedicated centre of expertise given an early gppointment of a
Scottish Information Commissioner with expert supporting saff. Professor Thomas Riley thought it
important that the FOI legidation should contain a mandatory duty on the Information Commissioner
to undertake an educationd programme to inform the Scottish public of their new rights.
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MISCELLANEOUS

The following points made by respondents do not fit neatly into one of the main sections
above.

9.1  Renfrewshire Council suggested that the volume of requests would need to be kept under
review. They commented that "if the response is Smilar to that dicited as a result of publication by
the UK Government of smilar proposds... much greater interest than has hitherto been shown in
materid held by public bodies can be expected, particularly for commercid exploitation”.

9.2 They dso thought that consderation should be given to copyright and other intellectud
property rights issues.

9.3  The Scottish Parliamentary Commissioner for Adminigtration commented that he would wish
to see a provison made enabling an exchange of information between the Scottish Information
Commissioner and the other public sector ombudsmen. He suggested that this could be done by
ether adding the Scottish Information Commissoner to an existing provison in the Scotland Act
1998 (Trandtory and Trangtiona Provisons) (Complaints of Madadminigtration) Order 1999, S
1999/1351 or dternatively by making anew provison in the freedom of information legidation.

9.4  Friends of the Earth Scotland suggested that the system shoud be extended to cover
"emanations of the date". They dso thought that there should be a strategy to ensure that members
of the public understand their rights under the UK and Scottish FOI regimes. The Campaign for
Freedom of Information suggested that there should be a statutory duty to assist applicants.

9.5 MsGaridle McKenzie thought that the Executive should be aming to produce freedom of
information legidation which is as good as, if not better than, the syssem currently operating in the
United States. Mr David Muxworthy aso commented that information in some UK government
documents which is restricted in the UK under the 30-year rule can be obtained from the United
States after two years.

9.6  Seved respondents commented that each public authority should designate a dedicated
freedom of information officer.

9.7  The Educationa Inditute of Scotland suggested that there should be an independent review
of the operation of the FOI regime and that such a review should be carried out within five years of

itsinception.

9.8 A few respondents argued that the system should be introduced on a single date rather than
over aperiod of time.

9.9  The Civil Engineering Contractors Association (Scotland) asked for full transparency in the
tendering arrangements when public authorities act as the client in congtruction contracts.

9.10 Holyrood Strategy asked for the public and diary engagements of Scottish Ministers to be
published each week listing in advance the schedule of forthcoming mestings.
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NEXT STEPS

10.1 The responses to An Open Scotland will be fully analysed and considered by the Scottish
Executive during its preparation of a draft Bill on Freedom of Information. The draft Bill will be
subject to full consultation before it isintroduced to the Scottish Parliament.

10.2 Copies of this paper can be obtained from The Scottish Executive Freedom of Information
Unit. The paper is dso available on the Scottish Executive website at:

http://www.scotland.gov.uk/publications/

The Scottish Executive Freedom of Information Unit can be contacted at:

Freedom of Information Unit
Scottish Executive

Room 045

St Andrew's House

Regent Road
EDINBURGH

EH1 3DG

Telephone 0131-244 4615

or 0131-244 4613
Fax 0131-244 0370
E-mall foi @scotland.gov.uk

10.3 Copies of the full responses (other than those where confidentidity was requested) are
available for consultation &:

Scottish Executive Library
Saughton House
Broomhouse Drive
EDINBURGH

EH11 3XD

Telephone 0131-244 4564
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RESPONDENTSTO AN OPEN SCOTLAND

Annex A

Response

Aberdeen City Council

Aberdeenshire Council Housing and Socid Work Service

Age Concern Scotland

Amnesty Internationd

Angus Coundil

Argyll and Bute Council

Argyll and Clyde Locd Hedth Council

Asociation of Chief Police Officersin Scotland

British Computer Society (Edinburgh Branch)

BT

Business Archives Council of Scotland

Campaign for Freedom of Information

Charter88 Taysde and Fife Group

City of Edinburgh Council

Civil Engineering Contractors Association (Scotland)

CllIr Dr Jenny Dawe

Comhairle Nan Eilean Sar

Commission for Racid Equdity

Committee of Scottish Higher Education Principas

Common Services Agency

Confederation of British Industry Scotland

Confederation of Passenger Transport UK

Consumers Association

Convention of Scottish Loca Authorities (COSLA)

Data Protection Commissioner

Disabled Persons Housing Service

Dunadd Community Council

East Ayrshire Council

East Renfrewshire Council

Edinburgh Telemetics Partnership

Educationd |ndtitute of Scotland

Fdkirk Council

Friends of the Earth Scotland

Generd Assembly of the Church of Scotland

Glasgow City Coundcil

Gresater Glasgow Hedth Board

Greater Glasgow Primary Care NHS Trust

Heritage L ottery Fund
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Highland Counil

Holyrood Strategy (Scotland) Ltd

John and Pamela Scott

Joint Nature Conservation Committee

Judtice and Home Affairs Committee, Scottish Parliament

Lanarkshire Hedth Board

Law Society of Scotland

Mental Wdfare Commission for Scotland

Midlothian Counail

Moray Council

Mr Almuth Ernding

Mr Angus Langlands

Mr B Muir

Mr David Ledie

Mr David Muxworthy

Mr Dougd Carnegie

Mr lan Mitchdl

Mr M Hatch

Mr P Hind

MrsE Beevers

Ms Alice Lambert

Ms Gabridle McKenzie

Nationd Archives of Scotland

Nationa Trust for Scotland

Nationa Union of Journdigts

North Ayrshire Coundil

North Lanarkshire Council

North of Scotland Water Authority

Orkney Idands Council

Parole Board for Scotland

Professor Charles Raab

Professor Colin T Red

Professor Thomas B Riley

Renfrewshire Council

Renfrewshire Justices of the Peace Advisory Committee

Royd Botanic Garden Edinburgh

Roya Commission on Historical Manuscripts

Royd Inditution of Chartered Surveyorsin Scotland

Roya Society for the Protection of Birds

Royd Town Planning Inditute in Scotland

Safeguarding Communities Reducing Offending (SACRO)

Sd shurgh Community Coundil

School Library Association in Scotland

Scottish Asociation of Hedth Councils
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Scottish Borders Council

Scottish Children's Reporter Association

Scottish Committee of the Council on Tribunas

Scottish Consumer Council

Scottish Council for Research in Education

Scottish Criminad Cases Review Commission

Scottish Daily Newspaper Society

Scottish Engineering

Scottish Environment Protection Agency

Scottish Funding Councils for Further & Higher Education

Scottish Hospital Endowments Research Trust

Scottish Human Rights Centre

Soottish Legd Aid Board

Scottish Library and Information Council and Scottish Library Association

Scottish Media Lawyers Society

Scottish Natura Heritage

Scottish Newspaper Publishers Association

Scottish Parliamentary Commissioner for Administration

Scottish Police Federation

Scottish Qudlifications Authority

Scottish Records Advisory Council

Scottish Records Association

Scottish Screen

Society of Archivists

Society of Locad Authority Lawyers & Adminidratorsin Scotland

South Glasgow University Hospitas NHS Trust

South Lanarkshire Council

Stirling Media Research Indtitute

Taysde Hedth Board

Taysde Universty Hospitals NHS Trust

Unison Scotland

Victim Support Scotland

West Dunbartonshire Council

Wes Lothian Council

Woodland Trust
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