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Summary

=  In a number of respects the Freedom of Information (Scotland) Bill represents an
improvement over the UK Freedom of Information Act, particularly because of the
‘substantial prejudice’ test. Certain other exemptions are more narrowly drafted
and the bill sets tighter time limits for responding to requests than the UK Act.

= The charging arrangements are less favourable than the UK Act’s.

= The combination of the bill’s class exemptions and ministerial veto is particularly
damaging.

The specific exemptions that most concern us are those for (a) policy formulation, an
exemption that includes the factual background to decisions; (b) investigations and (c)
information supplied in confidence.



2

Improvements over the UK legislation

The bill’s structure and approach closely follow that of the UK Act, so that anyone familiar
with one regime will quickly be at home with the other. On the whole the differences that do
exist tend towards providing a stronger right of access to information held by Scottish public
authorities.

=  We particularly welcome the robust ‘prejudice substantially’ test that appears in many
exemptions. This is a more demanding test than the ‘prejudice’ found in the UK Act.
Scottish public authorities will be under more pressure to release information than their
English or Welsh counterparts, though over time, this may lead to a levelling-up of
standards.

= Certain exemptions are more tightly drawn under the bill than under the Act.1

= Although ministers will have the power to veto a wide range of disclosures under the bill,
this power is less extensive than under the UK Act.

=  The bill’s requirements for publication schemes, requiring authorities to publish certain
information at their own initiative, are slightly better than the Act’s.2

=  Scottish authorities will have to respond to requests for information, and deal with
appeals, within a tighter timescale than UK authorities.3

=  The bill does not provide for an appeals tribunal, providing a 3-stage appeals process
instead of the Act’s more convoluted 4-stage process.

                                                  
1 The UK Act contains a catch-all exemption for information whose disclosure would ‘prejudice the
effective conduct of public affairs’ [s.36(2)(c)]. This test is determined subjectively, depending on the
‘reasonable opinion’ of a minister or official. The bill’s equivalent exemption makes this an objective
test (omitting the reference to ‘opinion’) and adopts the higher ‘prejudice substantially’ test.[s.30(c)]
Another example is the UK Act’s exemption for information which is to be published at some
unspecified future date, if it is reasonable to withhold it until then [s.22(1)]. The bill limits this
exemption to information which is to be published in the next 12 weeks [s.27(a)]
2 Publication schemes under the Act must be drawn up having regard to the public interest in (a)
allowing public access to information held by the authority and (b) publishing reasons for decisions
taken by the authority [s.19(3)] The bill elaborates further, requiring authorities to also take account of
the public interest in providing access to (c) information about the services they provide and (d) the
facts or analyses underlying major decisions [s.23(3)(a)].
3 The UK Act sets a 20 working day limit for responses, but allows an unspecified ‘reasonable’ period
where decisions are made on public interest grounds. The bill provides a single 20 day period.. In
addition, Scottish authorities will have to complete an internal review (the first stage of dealing with
an appeal) within 20 working days, whereas UK authorities are not subject to any statutory time limit.
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Where the bill fall shorts of the Act

In other areas the bill falls short of the UK Act:

= Although modest requests will be dealt with free of charge under the bill, more complex
requests would attract substantially higher charges than those under the UK Act.

= Unlike the UK Act, the bill allows Scottish authorities to refuse to say whether they hold
exempt information, even when to do so would not cause harm.4

= Applicants lose their rights of appeal to the Scottish Commissioner if they have failed to
ask an authority to review a refusal within 20 working days of that refusal,5 a restriction
not found in the UK Act.

Changes to the draft bill

The bill’s main weaknesses – the existence of broad class exemptions, and the ministerial
veto – remain as they were in the draft bill. However, some less significant features of the
draft bill, which the Campaign had previously identified as more restrictive than the
corresponding UK provisions,6 have now been brought into line with the UK Act:

=  The public interest test, which was slightly less favourable to applicants than the
equivalent UK provision, is no longer so.7

= A broad exemption for information relating to any investigation into the death of a person
has been narrowed so that it does not apply to research into safety hazards.8

=  An exemption for all information obtained from confidential sources has been slightly
narrowed.9

=  The ministerial veto is no longer available in relation to information whose disclosure
would constitute an actionable breach of confidence.10

                                                  
4 Where an authority receives a request for information that would be exempt under certain of the
bill’s exemptions the authority can refuse to confirm whether the information exists – even if
confirming its existence would not be harmful. The UK Act only allows an authority to refuse to
confirm where to do so would be harmful or, on balance, not in the public interest.
5 Section 20(5)
6 In its briefing for the Scottish Parliament debate on 15/3/01 and in subsequent correspondence with
the Executive. See: http://www.cfoi.org.uk/scotland.html
7 Section 2(1)
8 Section 33(2)(b) of the draft bill, now section 34(2)(b)
9 Section 34(3)(b)
10 Section 36(2)
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However, one change has made things worse. In an earlier briefing, we highlighted the fact
that the Scottish Information Commissioner could commit an offence by disclosing
information about an identifiable business or individual without their consent. This reflected a
similar provision applying in the UK Act which the UK Commissioner herself considered
unnecessary and potentially harmful. Following our representations, this provision has been
redrafted, but in a way that exacerbates the problem.11

Exemptions

The bill contains two types of exemptions:

=  harm-test exemptions, where information must be disclosed unless to do so would
prejudice substantially a specified interest. Even where such prejudice occurs, the
information may still have to be disclosed under the bill’s public interest test.12  In these
areas, the bill adopts a more pro-disclosure approach than the UK Act.

=  class exemptions, which exempt all information within the class, regardless of whether
the specific disclosure would cause any identifiable harm. The ‘absolute’ class
exemptions are not subject to the bill’s public interest test. The ‘qualified’  class
exemptions allow information to be disclosed under the public interest test - but are
subject in most cases, to a potential veto exercised by the First Minister.13 These
provisions are based on the UK Act’s approach and in our view represent the bill’s most
serious shortcomings.

Policy formulation

Section 29 contains a sweeping class exemption for all information relating to the formulation
or development of government policy. Such information can only be disclosed under the bill’s
public interest test, but any disclosure that the Commissioner sought to require could be
vetoed by the First Minister.

The Executive explains that this is a class based exemption because of “the importance of
protecting the candour of advice to Ministers and the free and frank exchange of views in
policy discussions”.14 But if the purpose of the exemption is to protect these interests from

                                                  
11 The Scottish Commissioner could now commit an offence by disclosing information obtained from
a business, an individual or a public authority [s 45(1)]. It is not an offence for the UK Commissioner
to disclose information obtained from a public authority. In addition the draft bill provided a public
interest defence for a member of the Commissioner’s staff charged with an offence. This has been
replaced with a narrower defence that the information would have to be disclosed under the FOI bill
itself if a request was made to the Commissioner.
12 Section 2(2)(b)
13 Section 52
14 Scottish Executive. ‘Freedom of Information (Scotland) Bill, Policy Memorandum’, paragraph 71
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harm, the exemption could be drafted to apply only where disclosure would “prejudice
substantially” the candour of advice. This would hardly be a radical departure. The current
open government code exemption applies to information whose disclosure would “harm the
frankness and candour of internal discussion”.15 The Welsh Assembly’s code makes such
information subject to a “substantial harm” test.16 We are not aware of any suggestion that
this exemption has failed to protect the policy-making process.

The effect of a class exemption, particularly one that is so widely drawn, is to cover
information which would not undermine the candour of discussions, such as factual
information, extrapolations, research reports, statistics, scientific findings, cost data, opinion
polls, descriptions of current practice, assessments of overseas initiatives and assumptions on
which predictions are based. It also covers analysis, explanation and expressions of opinion
much of which could be disclosed without prejudicing the frankness of discussion on
sensitive issues.

Such information could be obtained if the balance of public interest favoured disclosure. But
relying on this test complicates what should be a straightforward matter, encouraging officials
to consider factual information as part of the same class of information as sensitive policy
advice.

Three particular provisions are also relevant to the question of factual information:

=  In considering the public interest test, the Executive would have to “have regard to the
public interest in the disclosure of factual information” relating to decisions.17 This is a
hint in the right direction, but it does not prevent officials assuming that the balance of
public interest generally favours withholding factual information.

=  After a decision, statistical information cannot be withheld under the exemptions for
policy formulation or ministerial communications.18 This merely highlights the fact that
even statistics about an undecided matter could be concealed – a prospect that should be
unthinkable under a Freedom of Information Act. (In fact, even after a decision, statistics
could still be delayed under the exemption for information intended for publication.19)

= An authority would be expected to make some provision in its publication scheme for the
routine publication, after major decisions have been taken, of at least some information
about the underlying facts and analysis.20 However, this is likely to result in publication of

                                                  
15 Code of Practice on Access to Scottish Executive Information, Exemption 2
16 The exemptions in the Welsh Assembly code are based on those in UK FOI Act, but the code states
that in applying the public interest test to those exemptions “the National Assembly will use the test of
substantial harm”. See: http://www.wales.gov.uk/keypubcodespractice/content/codespractice/annexb-
e.htm
17 Section 29(3)
18 Section 29(2)
19 Section 27
20 Section 23(3)(a)(ii).
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general background information, falling short of the specific details that a particular
applicant may be seeking.

These provisions are unnecessarily tentative and qualified, reflecting the fact that they are
mainly based on the UK Act’s approach, itself the result of a series of poorly coordinated
amendments made during that bill’s passage.

We think the bill should follow the approach of the Australian and Irish FOI laws, both of
which state that factual information cannot be withheld under their policy formulation
exemptions.21 The Irish exemption, in particular, is a model of its kind. It expressly states that
the exemption cannot be used to withhold: factual and statistical information or its analysis;
scientific or technical expert advice or opinion; the reasons for a decision taken by the
authority; or a study into the authority’s effectiveness.22

Moreover, a decision that Ireland’s Information Commissioner makes in relation to this
exemption cannot be vetoed, and is binding unless overturned by the High Court on a point of
law – another substantial improvement on the bill.

Investigations

Another class exemption would apply to information that has at any time been held for the
purposes of an investigation into a possible offence or for criminal proceedings, even if the
disclosure could not prejudice those proceedings (e.g. because they have been completed).23

The findings of routine inspections by local authority inspectors responsible for consumer
protection, environmental health and public safety could also be withheld under this
provision.24 The only basis for disclosure would be under the bill’s public interest test. Again,
we find it hard to accept the assumption that the disclosure of such information would
normally be damaging.

Confidentiality

The bill exempts information whose disclosure would constitute an actionable breach of
confidence at common law.25 The ease with which a legally binding obligation of
confidentiality arises may make this a serious obstacle to disclosure. All that is required is for
the authority and the person supplying information to agree that it is to be kept confidential.
Provided the information is not already in the public domain and is not trivial, the authority
will be legally bound to keep it confidential.

                                                  
21 Freedom of Information Act 1982 [Australia], section 36(5); Freedom of Information Act 1997
[Ireland], section 20(2)(b)
22 Freedom of Information Act 1997 [Ireland], section 20(2)
23 Section 34(1)(a) and (c)
24 Section 34(1)(b)
25 Section 36(2)
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We are concerned that authorities may accept information in confidence, where it is not
strictly necessary for them to do so, preventing public access to it in future. This would, for
example, allow lobbyists to operate in secrecy by agreeing with authorities that their
information was to be kept confidential.

Additional conditions could be introduced into this exemption, for example, requiring the
authority to demonstrate that the information was essential to its functions, and would not
have been supplied to it without its agreement to confidentiality.

The ministerial veto

In many areas the bill’s public interest test provides the sole basis for any disclosure – and is
subject to a potential veto by the First Minister. This would allow him to overturn any
disclosure notice issued by the Commissioner, a provision we think is wrong in principle and
open to abuse.

The range of material that could be vetoed is not as extensive as under the UK Act, but
nevertheless covers a vast amount of information. The veto could block any disclosure of
information relating to: the formulation of government policy including the facts on which
policy decisions have been based; any ministerial communications or reference to them; law
officers’ advice; the operation of a ministerial private office; national security; investigations
and proceedings; routine inspections by enforcement bodies including those dealing with
safety matters; information relating to incomplete fatal accident inquiries; or obtained in
connection with the making of a report about a death to the procurator fiscal; information
about the obtaining of information from confidential sources; legal advice and honours.

‘An Open Scotland’ stated that the veto would be available “for certain categories of
information and in limited circumstances” for use in relation to “information of exceptional
sensitivity or seriousness”.26 These qualifications are not found in the bill. For those
exemptions that are subject to it, the veto could be used in virtually any circumstances, for
example, to avoid embarrassment or administrative inconvenience.

The only legal test is that the First Minister believes on reasonable grounds that the balance of
public interest favours the withholding of information, not its disclosure.27  The veto could be
used to block a decision that the First Minister believes is marginally wrong, even though the
consequences of disclosure may be minimal.

The Deputy First Minister has argued that the potential for use of the veto “is very limited
indeed” and that he “cannot conjure up an example of when the ministerial override would
be used”.28 Unfortunately, precisely such an example has just occurred in Westminster.

                                                  
26 Paragraph 6.6
27 Section 52(2)
28 Evidence to Justice 1 Committee, 30 May 2001, col 2516
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In November 2001 the Parliamentary Ombudsman reported that ministers had rejected one of
his rulings under the Open Government code of practice – the first time this has happened in
the seven years since the code’s introduction.29 The decision involved an opposition MP’s
request to be told how often Home Office ministers had declared a possible conflict of
interest to their colleagues, or discussed means of resolving it with the Permanent Secretary,
as required under the ministerial code of conduct. The Home Office argued that disclosure
would harm the frankness of internal discussions and invade ministers’ privacy. The
Ombudsman did not accept these arguments, pointing out that the request was for anonymised
numerical data that would not identify any individual minister or incident. He recommended
disclosure. Ministers rejected the recommendation.30

The irony of this decision is that it involved factual information of the kind that the then
Home Secretary had suggested would never be the subject of a veto under the UK FOI Act.
As the bill went through the Westminster Parliament he argued (in terms similar to those now
advanced by the Deputy First Minister) that the veto could be used only in “very limited”
circumstances”. He added: “I do not happen to believe that a Minister would seek to use an
exemption certificate to prevent the release of factual and background information”.31  

Moreover, the process leading to the decision was broadly analogous to that involved in
exercising the bill’s veto, in that it was taken after consultation with the whole cabinet.

                                                  
29 Parliamentary Ombudsman, ‘Access to Official Information. Declarations made under the
Ministerial Code of Conduct’ HC 353, 13/11/01
30The Ombudsman stated: “Mr Robathan [the applicant] was not seeking anything other than a
numerical response to his request. The question in this case, therefore, is whether or not the release of
that information alone would affect the confidentiality of future discussion. I do not believe it would.
The Ministerial Code is clear that where a Minister retains any private interest it is the rule that they
should declare that interest to a Ministerial colleague. That obligation would not be reduced if
Ministers knew that their declaration or request for advice might be made public.
   If I were being asked to consider the release of the details of the discussions on those occasions, then
it might be reasonable to argue that the frankness and candour of future discussion, depending on the
circumstances of the case, could be inhibited. However…I do not see how the release of this type of
factual information could harm the frankness and candour of future discussions regarding the issues
raised in the paragraphs of the Ministerial Code…
  The Home Office…argued that disclosure of information relating to a possible conflict of interest
between a Minister’s public and private life would be an unwarranted invasion of privacy and would
frustrate the purpose of the Ministerial Code. I must repeat that Mr Robathan's request was for nothing
more than the number of occasions on which declarations were made or advice sought…He did not
request details of a Minister's private interest or even the name of any Minister who had made a
declaration or sought advice. I recognise that, if declarations had been made or advice sought, the
release of the number of occasions on which they were made might lead to speculation about the
Ministers involved and the interests declared or discussed. In my view, however, such a 'positive
return' would indicate only that Ministers were conducting themselves in accordance with the
Ministerial Code. As I see it, the purpose of the Ministerial Code is to clarify how Ministers should
account to, and be held to account by, Parliament and the public. I do not agree that the release of this
information would frustrate that purpose. In conclusion, I do not consider that the disclosure of the
specific information requested by Mr Robathan would cause harm to the privacy of the individual
concerned.” HC 353, paras 13-15
31 Hansard, Commons debates, 5/4/00, Column 1021
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We therefore hope that MSPs will be particularly cautious about accepting the veto on the
grounds that it is unlikely to be used, other than in the most exceptional circumstances. We
draw attention to the view expressed in the UK government’s white paper, which stated: “a
government veto would undermine the authority of the Information Commissioner and erode
public confidence in the Act.”32

We believe the power of veto should be dropped, and that ministers should be required either
to abide by the Commissioner’s rulings or appeal against them to the court, either on a point
of law or by judicial review.33

If the veto is retained, it should be made more difficult to exercise, by inserting an additional
statutory test permitting its use only where the consequences of allowing the Commissioner’s
decision to stand would be “exceptionally serious”. This reflects the statement in ‘An Open
Scotland’ that the veto was intended to be used only for “information of exceptional
sensitivity or seriousness”.34 This further test would expose decisions taken on lesser grounds
to the risk of being overturned at judicial review.

Charges

Although no final decision on charging has apparently yet been taken, the Executive has
previous indicated a preference for a scheme which allowed free access for requests costing
under £100 while charging the marginal costs in all other cases.35 The free access for more
straightforward requests is extremely welcome. However, people whose requests could not be
dealt with quickly would be heavily penalised and could face prohibitive bills amounting to
several hundred pounds.

The proposed charging regime under the UK Act would permit authorities to charge 10% of
the marginal costs of locating and retrieving the information. In theory this could allow a
small charge for some simple requests (though the cost of recovering such fees may exceed
the amount recovered). However, the UK approach avoids the steep charges that could result
from even moderately complex requests under the bill. For a moderately complex request
(costing the authority, say, £250) a Scottish authority could charge £150, whereas a UK
authority could charge no more than £25. For more complex requests (costing say, £500) the
Scottish authority could charge £400 whereas the maximum charge from a UK body would be
£50.

                                                  
32 Your Right to Know, para 5.18
33 Section 56
34 paragraph 6.6
35 Scottish Executive. ‘Freedom of Information: Consultation on Draft Legislation’, para 25
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Purpose clause

We favour the inclusion of a purpose clause, which would in particular assist in interpreting
the bill’s public interest test. A particularly useful example of such a clause can be found in
Finland’s FOI legislation.36

Coverage

Although publicly owned companies are subject to the bill, these are defined as companies
that are wholly owned by a Scottish public authority.37 The definition appears to exclude a
company that is controlled by an authority, but not wholly owned by it and even one that is
jointly owned by two or more Scottish authorities.

___________

                                                  
36 Section 3 of Finland’s 1999 Act on the Openness of Government Activities states the purpose of the
legislation is: “to promote openness and good practice on information management in government,
and to provide private individuals and corporations with an opportunity to monitor the exercise of
public authority and the use of public resources, to freely form an opinion, to influence the exercise of
public authority, and to protect their rights and interests.”
37 Section 6
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